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PER CURIAM:  The appellant Marick Home Builders, LLC served as the general 
contractor for the construction of townhomes in Oconee County, known as 
Stoneledge at Lake Keowee. The Stoneledge at Lake Keowee Owners' 
Association, Inc. (SOA) brought suit against Marick and several other parties 
involved in the development and construction of the townhomes.  The SOA 
asserted negligence and breach of warranty claims based on the existence of 
multiple construction defects.  Subsequently, Marick brought cross-claims against 
two subcontractors that performed work on the project—the respondents Hutch N 
Son Construction, Inc. and Upstate Utilities, LLC—for equitable indemnity, 
negligence, and breach of warranty, and, as against Hutch N Son only, breach of 
contract.1  Hutch N Son and Upstate Utilities filed motions for summary judgment 
on all of Marick's cross-claims, which the trial court granted.  We affirm.  

On appeal, Marick first argues the trial court erred in treating Marick's cross-claims 
for breach of warranty, negligence, and breach of contract as a single claim for 
equitable indemnity.  We find this issue is not preserved for our review.  First, 
Marick did not assert this argument to the trial court.  See Whaley v. CSX Transp., 
Inc., 362 S.C. 456, 482, 609 S.E.2d 286, 299 (2005) (finding issue not preserved 
because it was not raised to and ruled upon by the trial court).  Second, Marick 
conceded its cross-claims were claims for equitable indemnity at the summary 
judgment hearing.  See Austin v. Stokes-Craven Holding Corp., 387 S.C. 22, 45-46, 
691 S.E.2d 135, 147 (2010) (holding issue not preserved because appellant 
conceded issue at trial).  Finally, to the extent Marick disagreed with the trial 
court's finding that Marick "acknowledged that equitable indemnification was the 
only claim at issue," Marick needed to file a Rule 59(e), SCRCP, motion to 
preserve the issue for appeal. See Doe v. Doe, 324 S.C. 492, 502, 478 S.E.2d 854, 
859 (Ct. App. 1996) ("[T]he proper procedure for correcting factual errors in an 
order is to file a Motion to Alter or Amend pursuant to Rule 59(e), SCRCP."). 

Marick further contends the trial court erred in granting summary judgment on its 
equitable indemnity cross-claim because a question of fact exists as to whether 
Marick was at fault for the resulting construction defect.  See Rule 56(c), SCRCP 
(stating summary judgment is appropriate when "there is no genuine issue as to 
any material fact and that the moving party is entitled to a judgment as a matter of 
law"); Rock Hill Tel. Co. v. Globe Commc'ns, Inc., 363 S.C. 385, 389, 611 S.E.2d 

1 Only one defect stated in the SOA's complaint against Marick related to the work 
performed by Hutch N Son and Upstate Utilities.   



 

 

 

 

 

235, 237 (2005) (defining equitable indemnity as a "form of compensation in 
which a first party is liable to pay a second party for a loss or damage the second 
party incurs to a third party" (citation omitted)); Walterboro Cmty. Hosp. v. 
Meacher, 392 S.C. 479, 486, 709 S.E.2d 71, 74 (Ct. App. 2011) ("The most 
important requirement for . . . equitable indemnity is that the party seeking to be 
indemnified is adjudged without fault and the indemnifying party is the one at 
fault." (citation omitted)).   

Hutch N Son and Upstate Utilities submitted expert affidavits that demonstrated 
(1) their conduct did not cause the construction defect at issue in this appeal, but, 
instead, (2) Marick was at fault for the resulting defect because it breached its 
supervisory duty as general contractor.  We agree with the trial court's finding that 
Marick presented no evidence "to rebut [these] expert affidavits."   

Marick argues it submitted expert deposition testimony to refute the evidence 
presented by Hutch N Son and Upstate Utilities.  We find the deposition testimony 
relied on by Marick is too general to show there is a genuine issue of fact 
remaining for trial.  See Sides v. Greenville Hosp. Sys., 362 S.C. 250, 255, 607 
S.E.2d 362, 364 (Ct. App. 2004) ("Once the moving party carries its initial burden, 
the opposing party must come forward with specific facts that show there is a 
genuine issue of fact remaining for trial." (citing Baughman v. Am. Tel. & Tel. Co., 
306 S.C. 101, 115, 410 S.E.2d 537, 545 (1991))); 49 C.J.S. Judgments § 330 
(2009) (stating "mere general statements and opinion by an expert are insufficient 
to controvert a movant's properly presented evidence on a motion for summary 
judgment"); 49 C.J.S. Judgments § 301 (2009) (providing "mere conclusory 
allegations or speculation that fact issues exist will not defeat a properly supported 
summary judgment motion").  Thus, we affirm the trial court's granting of 
summary judgment.     

AFFIRMED. 

FEW, C.J., SHORT and GEATHERS, JJ., concur. 


