The Supreme Court of South Carolina

RE: Interest Rate on Money Decrees and Judgments

ORDER

S.C. Code Ann. § 34-31-20 (B) (Supp. 2015) provides that the legal rate of interest on
money decrees and judgments “is equal to the prime rate as listed in the first edition of
the Wall Street Journal published for each calendar year for which the damages are
awarded, plus four percentage points, compounded annually. The South Carolina
Supreme Court shall issue an order by January 15 of each year confirming the annual
prime rate. This section applies to all judgments entered on or after July 1, 2005. For
judgments entered between July 1, 2005, and January 14, 2006, the legal rate of
interest shall be the first prime rate as published in the first edition of the Wall Street
Journal after January 1, 2005, plus four percentage points.”

The Wall Street Journal for January 2-3, 2016, the first edition after January 1, 2016,
listed the prime rate as 3.50%. Therefore, for the period January 15, 2016, through
January 14, 2017, the legal rate of interest for judgments and money decrees is 7.50%
compounded annually.

s/ Costa M. Pleicones C.J.
FOR THE COURT

Columbia, South Carolina
January 4, 2016
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The Supreme Court of South Carolina

DANIEL E. SHEAROUSE POST OFFICE BOX 11330
CLERK OF COURT COLUMBIA, SOUTH CAROLINA 29211
TELEPHONE: (803) 734-1080
BRENDA F. SHEALY FAX: (803) 734-1499
DEPUTY CLERK
NOTICE

In the Matter of Scott D. Reynolds

Petitioner has filed a petition for reinstatement and that petition has been referred
to the Committee on Character and Fitness pursuant to the provisions of Rule 33 of
the Rules for Lawyer Disciplinary Enforcement contained in Rule 413 of the South
Carolina Appellate Court Rules.

The Committee on Character and Fitness has now scheduled a hearing in this
regard on January 28, 2016, beginning at 3:00 pm, in the Courtroom of the
Supreme Court Building, 1231 Gervais Street, Columbia, South Carolina.!

Any individual may appear before the Committee in support of, or in opposition to,
the petition.

Albert V. Smith, Chairman
Committee on Character and Fitness
P. O. Box 11330

Columbia, South Carolina 29211

Columbia, South Carolina
December 29, 2015

! The date and time for the hearing are subject to change. Please contact the Office
of Bar Admissions Office at the Supreme Court to confirm the scheduled time and

date.
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The Supreme Court of South Carolina

DANIEL E. SHEAROUSE POST OFFICE BOX 11330
CLERK OF COURT COLUMBIA, SOUTH CAROLINA 29211
TELEPHONE: (803) 734-1080
BRENDA F. SHEALY FAX: (803) 734-1499
DEPUTY CLERK
NOTICE

In the Matter of Harvey Breece Breland

Petitioner has filed a petition for reinstatement and that petition has been referred
to the Committee on Character and Fitness pursuant to the provisions of Rule 33 of
the Rules for Lawyer Disciplinary Enforcement contained in Rule 413 of the South
Carolina Appellate Court Rules.

The Committee on Character and Fitness has now scheduled a hearing in this
regard on January 28, 2016, beginning at 4:00 pm, in the Courtroom of the
Supreme Court Building, 1231 Gervais Street, Columbia, South Carolina.!

Any individual may appear before the Committee in support of, or in opposition to,
the petition.

Albert V. Smith, Chairman
Committee on Character and Fitness
P. O. Box 11330

Columbia, South Carolina 29211

Columbia, South Carolina
December 30, 2015

! The date and time for the hearing are subject to change. Please contact the Office
of Bar Admissions Office at the Supreme Court to confirm the scheduled time and

date.
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The Supreme Court of South Carolina

In the Matter of Ryan Heath Atkinson, Deceased.

Appellate Case No. 2015-002640

ORDER

Pursuant to Rule 31 of the Rules for Lawyer Disciplinary Enforcement (RLDE)
contained in Rule 413 of the South Carolina Appellate Court Rules (SCACR),
Disciplinary Counsel has filed a Petition for Appointment of Receiver in this
matter. The petition is granted.

IT IS ORDERED that Peyre Thomas Lumpkin, Esquire, Receiver, is hereby
appointed to assume responsibility for Mr. Atkinson's client files, trust account(s),
escrow account(s), operating account(s), and any other law office account(s) Mr.
Atkinson maintained. Mr. Lumpkin shall take action as required by Rule 31,
RLDE, Rule 413, SCACR, to protect the interests of Mr. Atkinson's clients. Mr.
Lumpkin may make disbursements from Mr. Atkinson's trust account(s), escrow
account(s), operating account(s), and any other law office account(s) Mr. Atkinson
maintained that are necessary to effectuate this appointment.

This Order, when served on any bank or other financial institution maintaining
trust, escrow and/or operating accounts of Mr. Atkinson, shall serve as notice to
the bank or other financial institution that the Receiver, Peyre Thomas Lumpkin,
Esquire, has been duly appointed by this Court.

Finally, this Order, when served on any office of the United States Postal Service,
shall serve as notice that the Receiver, Peyre Thomas Lumpkin, Esquire, has been
duly appointed by this Court and has the authority to receive Mr. Atkinson's mail
and the authority to direct that Mr. Atkinson's mail be delivered to Mr. Lumpkin's
office.



Mr. Lumpkin's appointment shall be for a period of no longer than nine months
unless an extension of the period of appointment is requested.

s/ Costa M. Pleicones
FOR THE COURT

Columbia, South Carolina

December 30, 2015
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THE STATE OF SOUTH CAROLINA
In The Supreme Court

The State, Petitioner,
V.
Kevin Tyrone Bennett, Respondent.

Appellate Case No. 2014-001544

ON WRIT OF CERTIORARI TO THE COURT OF APPEALS

Appeal from Spartanburg County
The Honorable John C. Hayes, Il1, Circuit Court Judge,

Opinion No. 27600
Heard October 7, 2015 - Filed January 6, 2016

REVERSED

Attorney General Alan M. Wilson and Assistant Deputy
Attorney General David A. Spencer, both of Columbia,
for Petitioner.

Appellate Defender David Alexander, of Columbia, for
Respondent.

JUSTICE HEARN: Kevin Tyrone Bennett was convicted of petit larceny,
malicious injury to property, and second degree burglary. He was sentenced to ten
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years' imprisonment for each offense, to be served concurrently. The court of
appeals reversed his convictions, finding the trial court erred in denying Bennett's
motion for directed verdict because the State failed to present substantial
circumstantial evidence of guilt. State v. Bennett, 408 S.C. 302, 758 S.E.2d 743
(Ct. App. 2014). We reverse and take this opportunity to more clearly articulate
the standard governing whether the State has presented sufficient evidence to
overcome a motion for directed verdict.

FACTUAL/PROCEDURAL BACKGROUND

Officers responded to an alarm activated at the C.C. Woodson Community
Center in Spartanburg at 3:30 a.m., and found a window shattered into "thousands
of pieces" with the door next to it ajar. The officers noticed that a mounted
television on the wall in the community room appeared to have been tampered
with, as if someone had been attempting to remove it. A fingerprint was lifted
from the manipulated television that matched Bennett's fingerprints. No other
prints processed from the community room were sufficient for identification.

Officers also discovered a computer and a television were missing from the
computer room. An initial inspection of the computer room revealed no blood or
fingerprint evidence, but when officers returned later that morning, two drops of
blood were located beneath the stand where the stolen television had been. The
DNA profile from the blood droplets matched that of Bennett, with the likelihood
of an unrelated individual having a matching profile being one in seventeen
trillion.

Bennett was indicted for petit larceny, second degree burglary, and
malicious injury to property. At trial, the director of the Center, Olivia Sartor,
testified Bennett was a frequent visitor. She stated that whenever Bennett was in
the Center, she would monitor him. Bennett spent most of his time in the computer
room, and did not use the other rooms, such as the community room. Sartor
further testified that the community room was scheduled for group meetings and
generally open for public use; she did not know Bennett to be involved in any of
the groups that met in that room, though she stated she was not there all hours of
the day. Sartor also acknowledged the door to the room was not always locked.

At the close of the State's case, Bennett moved for a directed verdict,
arguing the only evidence presented was that his fingerprint and his blood were
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found in a public building he was known to frequent. The trial court denied the
motion, holding there was substantial circumstantial evidence from which the jury
could infer guilt. Bennett was ultimately convicted on all three counts and
sentenced to ten years' incarceration on each, to run concurrently. Bennett
appealed and the court of appeals reversed, finding the evidence created only a
suspicion of guilt, and therefore, a directed verdict should have been granted in
Bennett's favor. Bennett, 408 S.C. at 307, 758 S.E.2d at 746. The State petitioned
for a writ of certiorari, which this Court granted.

ISSUE PRESENTED

Did the court of appeals err in reversing the trial court's denial of Bennett's
motion for directed verdict?

LAW/ANALYSIS

The State argues the court of appeals erred in reversing the trial court's
denial of directed verdict by weighing the evidence and considering alternative
hypotheses. We agree the court of appeals applied an incorrect standard in its
analysis and take this opportunity to clarify the framework of a court's inquiry in
determining whether substantial circumstantial evidence exists to require the denial
of a directed verdict.

"On appeal from the denial of a directed verdict, this Court views the
evidence and all reasonable inferences in the light most favorable to the State."
State v. Butler, 407 S.C. 376, 381, 755 S.E.2d 457, 460 (2014). The Court's review
Is limited to considering the existence or nonexistence of evidence, not its weight.
State v. Cherry, 361 S.C. 588, 593, 606 S.E.2d 475, 478-79 (2004). When the
evidence submitted raises a mere suspicion that the accused is guilty, a directed
verdict should be granted because suspicion implies a belief of guilt based on facts
or circumstances which do not amount to proof. State v. Hepburn, 406 S.C. 416,
429, 753 S.E.2d 402, 409 (2013). Nevertheless, a court is not required to find that
the evidence infers guilt to the exclusion of any other reasonable hypothesis. State
v. Ballenger, 322 S.C. 196, 199, 470 S.E.2d 851, 853 (1996).

In reversing the trial court's denial of directed verdict, the court of appeals
concluded:

18



[W]e cannot say it would be unexpected to find Bennett's DNA in the
computer room and his fingerprint in the community room. Though
the exact locations of the DNA and fingerprint evidence do raise a
suspicion of his gquilt, the evidence simply does not rise above
suspicion. The evidence undoubtedly placed Bennett at the location
where a crime ultimately occurred; however, it is undisputed that
Bennett was a frequent visitor to the location prior to the crime, and
we disagree with the State's assertion that the evidence placed Bennett
at the scene of the crime.

Bennett, 408 S.C. at 307, 758 S.E.2d at 746. In our view, this discussion clearly
indicates the court of appeals weighed the evidence and reversed based on its
conclusion that there was a plausible alternative theory inconsistent with Bennett's
guilt. This is contrary to our jurisprudence and misapprehends the court's role
making this determination. As this Court clarified in State v. Littlejohn, 228 S.C.
324, 89 S.E.2d 924 (1955), the lens through which a court considers circumstantial
evidence when ruling on a directed verdict motion is distinct from the analysis
performed by the jury. Within the jury's inquiry, "it is necessary that every
circumstance relied upon by the state be proven beyond a reasonable doubt; and
that all of the circumstances so proven be consistent with each other and, taken
together, point conclusively to the guilt of the accused to the exclusion of every
other reasonable hypothesis.” Id. at 328, 89 S.E.2d at 926. However, when ruling
on a directed verdict motion, the trial court views the evidence in the light most
favorable to the State and must submit the case to the jury if there is "any
substantial evidence which reasonably tends to prove the guilt of the accused, or
from which his guilt may be fairly and logically deduced.” Id. at 329, 89 S.E.2d at
926. Therefore, although the jury must consider alternative hypotheses, the court
must concern itself solely with the existence or non-existence of evidence from
which a jury could reasonably infer guilt. This objective test is founded upon
reasonableness. Accordingly, in ruling on a directed verdict motion where the
State relies on circumstantial evidence, the court must determine whether the
evidence presented is sufficient to allow a reasonable juror to find the defendant
guilty beyond a reasonable doubt.

The evidence introduced by the State in this case was sufficient to withstand
Bennett's motion for directed verdict. Forensic evidence placed Bennett within the
Center and, more specifically, at the two places where the crimes had occurred.
His fingerprint was found on a manipulated television set in the community room
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where the window had been broken and his blood was recovered just beneath the
spot the stolen television had been mounted. Testimony suggested Bennett would
have no reason to be in the community room because he was not involved in any of
the groups that met there. Examining this evidence in the light most favorable to
the State, we find the evidence could induce a reasonable juror to find Bennett

guilty.*
CONCLUSION

Accordingly, we reverse the court of appeals and affirm Bennett's
convictions.

PLEICONES, C.J., BEATTY, KITTREDGE, JJ., and Acting Justice Jean H.
Toal, concur.

! Bennett argues the evidence in his case is more tenuous than in State v. Arnold,
361 S.C. 386, 605 S.E.2d 529 (2004), and State v. Bostick, 392 S.C. 134, 708
S.E.2d 774 (2011), where this Court reversed the denials of a directed verdict. We
recognize in this area of ever-evolving jurisprudence our inquiry is necessarily
fact-intensive; therefore, the holdings in those cases are limited to their peculiar
facts.
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

David M. Repko, Appellant,
V.
County of Georgetown, Respondent.

Appellate Case No. 2014-000156

Appeal From Georgetown County
Benjamin H. Culbertson, Circuit Court Judge

Opinion No. 5374
Heard September 15, 2015 — Filed January 6, 2016

REVERSED AND REMANDED

Ryan Patrick Compton, Stephen Lewis Goldfinch, Jr.,
and Thomas William Winslow, all of Goldfinch
Winslow, LLC, of Murrells Inlet, for Appellant.

Robert L. Widener, of McNair Law Firm, PA, of
Columbia, and David J. Mills, of McNair Law Firm, PA,
of Pawleys Island, for Respondent.

LOCKEMY, J.: In this negligence action, David M. Repko appeals the trial
court's granting of a directed verdict in favor of Georgetown County (the County).
Repko argues the trial court erred in (1) construing Article V, Section 3-1 of the
County Development Regulations (the Regulations) to preclude a "tort-like" duty
when the plain language of that provision disclaims only a "financial-like"
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obligation®; (2) relying on the Regulations' "sovereign immunity" provision when
that provision is unenforceable because it is preempted by the South Carolina Tort
Claims Act (TCA); (3) finding the Regulations did not create a special duty owed
to him under the "special duty test"; (4) finding subsections 15-78-60(4), (5), and
(13) of the TCA provided the County with immunity to his negligence claim; and
(5) not recusing itself based upon prior business relationships concerning the
transactions involved.

FACTS

Repko is the owner of two lots in Phase 2-D-1 of the West Stewart Subdivision of
Harmony Township—a planned unit development in Georgetown County. In
April 2012, he filed a civil action for damages against the County. He alleged the
County's gross negligence in handling a financial guarantee posted by the
developer, Harmony Holdings, LLC (the Developer), resulted in the loss of most of
the funds that were to be used in building the subdivision's infrastructure. Repko
asserted (1) the Developer failed to complete the infrastructure, (2) there were
insufficient funds to complete the infrastructure (due to the County's gross
negligence), and (3) the lack of infrastructure reduced his property value to "zero."
As a result of the County's negligence, Repko sought to recover "past and future
actual damages."

The County filed an answer, denying liability and raising several affirmative
defenses. The County alleged (1) it did not owe a duty to Repko; (2) the TCA>—
specifically, subsections 15-78-60(1), (2), (4), (5), (12), and (13) of the South
Carolina Code (2005)—barred Repko's claims; and (3) the statute of limitations
also barred the claims.

L Our review of the record indicates Repko never raised this argument at trial, in
his motion to reconsider, or at the motion to reconsider hearing, and the trial court
never addressed these arguments in its orders. Therefore, we find this argument is
unpreserved. See In re Walter M., 386 S.C. 387, 392, 688 S.E.2d 133, 136 (Ct.
App. 2009) ("Arguments raised for the first time on appeal are not preserved for
our review.").

23.C. Code Ann. §§ 15-78-10 to -220 (2005 & Supp. 2015).
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Repko's case proceeded to trial, where the following facts developed. Wesley
Bryant, the County attorney, explained that in South Carolina, a developer is
generally not allowed to sell lots that do not have the requisite infrastructure—
roads, water, and sewer—oprior to their development. Under the Regulations,
however, a developer could post cash, bonds, financial guarantees, or letters of
credit in lieu of completing the infrastructure before selling the lots. Bryant stated
the purpose of a financial guarantee is to ensure money is available to complete the
subdivision's infrastructure "if the developer goes belly up." Bryant explained a
letter of credit is "a document . . . from a financial institution to the County as a
beneficiary that simply states that the development has a financial guarantee of . . .
the proposed total cost of the infrastructure to be placed . . . in that development.”
Under a letter of credit, the bank is the issuer and the County is the beneficiary.
Bryant testified property owners are not beneficiaries on a letter of credit but a
letter of credit does protect the property owners. Bryant stated that, under the
Regulations, the County is not required to accept a financial guarantee and may
require the developer to complete the infrastructure before it is allowed to sell lots
in a subdivision.

The County regulates improvements to major subdivisions through Article V of the
Regulations. Article V, Section 1-5 provides, "Final plans shall not be approved
for recording unless the [developer] has installed the required improvements as
specified and required in this Article, or has provided a financial guarantee as
specified in Section 3 of this Article." "Required improvements" include
installation of monuments at street corners; a storm water management system;
specified roadway improvements, including grading and paving; and utilities and
services.

Article V, Section 3-1 states as follows:

Financial guarantees may be posted in lieu of completing
improvements required by this Ordinance to allow for the
recording of a final plat or to obtain building permits for
properties for which ownership will be transferred. . . .

Acceptance of financial guarantees is discretionaryl[,] and
[the] County reserves the right to refuse a financial
guarantee for any remaining improvements and require
that such improvements be completed before the
recording of a final plat or issuance of building permits.
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Acceptance of a financial guarantee by [the] County shall
not be construed as an obligation to any other agency,
utility or property owner within affected developments.

The Regulations provide a procedure that must be followed if a developer wants to
post a financial guarantee. First, the financial guarantee must be submitted to the
County's Planning Department along with an "itemized cost estimate" for the
improvements the financial guarantee will cover. The itemized cost estimate must
(1) bear the original signature and seal of a licensed professional engineer, (2) be
on company letterhead, and (3) be in a form acceptable to the Planning
Department. Article V, Section 3-2 provides, "Upon receipt of an itemized cost
estimate, the Planning Department shall forward such estimate to the appropriate
departments or agencies for review."

Under the Regulations, the County may accept a letter of credit as a financial
guarantee. Article V, Section 3-3 states an approved letter of credit must (1) be
equal to 125% of the approved cost estimate; (2) be issued for an initial coverage
period not less than twelve months from the date the final plat is filed for
recording; (3) be irrevocable, unconditional, and subject to presentation for
drawing within South Carolina; (4) be payable to the County; (5) be for at least
$10,000 in construction; and (6) substantially conform to a required format.

If the County accepts a financial guarantee from the developer, it generally holds
the guarantee until all covered improvements are completed unless a reduction in
the guarantee has been approved pursuant to the following procedure set forth in
Article V, Section 3-5:

A developer may reduce a financial guarantee during the
initial coverage period. A request to reduce the financial
guarantee shall be submitted to the Planning Department
and include a revised construction cost estimate. The
Planning Department will forward the revised cost
estimate to [the] County Department of Public Works for
approval. Reductions of financial guarantees will not be
allowed within [six] months of any previous reduction
request and shall be no less than 125% of the revised
construction cost estimate.
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Holly Richardson, the Planning Department's chief planner, stated the County was
not required to reduce a financial guarantee or letter of credit. Richardson and the
Planning Department's director, Boyd Johnson, both stated that before the County
would agree to reduce a letter of credit, it required "a letter from the engineer
certifying that the work had been complete[d] and certifying the number[ and] the
dollar amounts that were left to be done."

In the early 2000s, the Developer began developing the Harmony Township
community within Georgetown County. Although roads, utilities, and other
required improvements were not constructed in the community, the Developer
sought permission from the Planning Department to begin selling the undeveloped
lots to buyers. The County allowed the Developer to post letters of credit as
financial guarantees in lieu of completing the required improvements. The
Developer posted a letter of credit for each phase of Harmony Township, including
Phase 2-D-1, the phase at issue in this appeal.

In 2006, the Developer applied to Wachovia Bank to obtain a letter of credit for
Phase 2-D-1. Wachovia granted the application and issued a letter of credit on
May 23, 2006, in the amount of $1,301,705.63 (Wachovia letter of credit). The
Wachovia letter of credit designated the County as the beneficiary and the
Developer as the applicant. Shortly thereafter, the Developer submitted the
Wachovia letter of credit to the Planning Department. It also submitted an
engineer's estimate of $1,040,000.00 as the cost of completing the required
improvements. Thus, the $1,301,705.63 Wachovia letter of credit was 125% of the
engineer's estimate as required under the Regulations. The Planning Department
accepted the letter of credit and permitted the Developer to sell undeveloped lots in
Phase 2-D-1.

On July 20, 2006, the Developer requested a reduction in the Wachovia letter of
credit. The County approved a request to reduce the letter of credit by
$331,311.00. Repko presented evidence that the County approved this request
despite noncompliance with the Regulations and the Planning Department's
protocol. First, the County approved the request without the required letter of an
engineer certifying "the work had been complete[d] and . . . the dollar amounts that
were left to be done.” Second, the County approved the request without
"forward[ing] the revised cost estimate to the Georgetown County Department of
Public Works for approval.” Third, the County approved the request even though
it indicated that the Developer sought to use the letter of credit funds to pay its
contractor, contrary to Article V, Section 3-3. Fourth, an engineer's cost of
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completion estimate made by Earthworks, the engineering firm hired by the
Developer, showed the County approved the request without retaining 125% of the
funds needed to complete the infrastructure; the estimate showed virtually no work
was done at that time on the infrastructure for Phase 2-D-I. Pursuant to the
County's letter, Wachovia released $331,000.00, thereby reducing the letter of
credit to $970,394.63.

On October 9, 2006, the County approved a second request for reduction and
advised Wachovia to reduce the letter of credit by $117,024.42. The County
approved the second request for reduction (1) without a letter from an engineer
certifying that the work had been done and providing a cost of completion
estimate; (2) without forwarding a cost of completion estimate to the Department
of Public Works for completion; (3) without retaining 125% of the funds needed to
complete the infrastructure; (4) even though the request indicated the Developer
was seeking to use the letter of credit funds to pay its contractor; and (5) even
though the reduction was requested within six months of the previous request,
contrary to Article V, Section 3-5. Wachovia released $117,024.42, thereby
reducing the letter of credit to $853,370.21.

On November 8, 2006, the County approved a third request for reduction and
advised Wachovia to reduce the letter of credit by $300,000.00. Richardson
testified the third reduction request was approved based upon Earthworks' "letter
and approval of the $300,000." The County again approved the request (1) without
a letter from an engineer certifying that the work had been done and providing a
cost of completion estimate, (2) without having sought approval from the
Department of Public Works, (3) without retaining 125% of the funds needed to
complete the infrastructure, (4) even though the request indicated that the
Developer was using letter of credit funds to pay its contractor, and (5) even
though the request was made within six months of the earlier two requests.
Pursuant to the County's letter, Wachovia released $300,000.00, thereby reducing
the letter of credit to $553,370.21.

In December 2006, Earthworks advised the County's Public Works Department
that it "reviewed and accepted the following changes in price to [Phase 2-D-1 and
Phase 2-D-2]." An "Opinion of Probable Cost" for Phase 2-D-I provided an
estimated cost of $1,153,205.45 to complete the sewer and water systems and the
remaining improvements for the roads, site, and drainage. Thus, the cost of
completing the infrastructure for Phase 2-D-I in December 2006 was higher than
the original estimate of $1,040,000.00.
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On March 9, 2007, the Developer requested a fourth reduction in the Wachovia
letter of credit by an amount of $396,666.18. On April 5, 2007, the County
approved the request and advised Wachovia to reduce the letter of credit by
$396,666.18. The County approved this request (1) without having sought
approval from the Department of Public Works, (2) without retaining 125% of the
funds needed to complete the infrastructure, (3) even though the Application and
Certificate for Payment indicated that the Developer was using letter of credit
funds to pay its contractor, and (4) even though the request was made within six
months of the earlier two requests. Pursuant to the County's letter, Wachovia
released $396,666.18, thereby reducing the letter of credit to $156,704.03.

In April 2007, the County Water and Sewer District advised the County that an
inspection of the water and sewer lines in Phase 2-D-1 was completed. The letter
stated, "Based upon this inspection, it appears that construction of the sewer
mainlines, manholes[,] and sewer service laterals as permitted for the project have
been completed.” The letter did not give an estimate of the cost to complete the
infrastructure.

At some point before the Wachovia letter of credit expired on May 23, 2007, the
Developer gave the County a $140,000.00 check. The County placed these funds
in a separate account to be used at Harmony. The County cashed in a letter of
credit covering Phase 2-D-2, but it did not cash in the letter of credit for Phase 2-
D-1. In August 2007, the Developer informed the County that it “no longer had
the financial means to put any infrastructure within any phase of Harmony," and
because the letters of credit were about to expire, the Developer advised the
County "to call all the letters of credit that were still in good standing."

The Developer subsequently declared bankruptcy. At that time, the Developer had
failed to complete basic infrastructure, such as utilities or roads, within Phase 2-D-
1. A new owner later took over the project, hired his own contractor, and
requested the County release funds for payment to the contractor after work was
completed. The County released funds "quite a few times and maybe for a year
after that"; however, the County ultimately deemed the new owner untrustworthy
and stopped the release of funds. As a result, the new developer quit. Bryant
testified the County does not have enough money to complete the infrastructure for
Phase 2-D-1.

Repko testified there is no prospect of anybody completing the infrastructure for
Phase 2-D-l. He described his lots as "woods" accessible by a path cleared out
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seven years ago but inaccessible by road. Because of the missing infrastructure,
Repko believes the value of his property is "zero.” He claimed that within the last
eighteen months, only one lot in the development has sold and the sale price was
$500. Repko has paid the property taxes for his lots, but the County will not allow
him to build on his property because of the absence of basic utilities.

The County moved for a directed verdict at the close of Repko's case. The trial
court directed a verdict in favor of the County on the following grounds: (1) the
Regulations did not create a private duty owed to Repko and (2) the County was
immune from liability under subsections 15-78-60(4), (5), and (13) of the TCA.®
Repko filed a motion to reconsider, which the trial court denied by form order.

STANDARD OF REVIEW

"The appellate court will reverse the trial court's ruling on a directed verdict
motion only when there is no evidence to support the ruling or where the ruling is
controlled by an error of law." Jones v. Lott, 379 S.C. 285, 288-89, 665 S.E.2d
642, 644 (Ct. App. 2008), aff'd, 387 S.C. 339, 692 S.E.2d 900 (2010). "In ruling
on a motion for directed verdict, the trial court must view the evidence and the
inferences which reasonably can be drawn therefrom in the light most favorable to
the party opposing the motion." Erickson v. Jones St. Publishers, LLC, 368 S.C.
444, 463, 629 S.E.2d 653, 663 (2006). "The appellate court must determine
whether a verdict for a party opposing the motion would be reasonably possible
under the facts as liberally construed in his favor." Id. "If the evidence is
susceptible to more than one reasonable inference, the case should be submitted to
the jury.” Id.

In a negligence action, "[t]he court must determine, as a matter of law, whether the
law recognizes a particular duty.” Steinke v. S.C. Dep't of Labor, Licensing &
Regulation, 336 S.C. 373, 387, 520 S.E.2d 142, 149 (1999). "If there is no duty,
then the defendant in a negligence action is entitled to a directed verdict." Id.

® The trial court rejected the County's argument that it was immune from liability
under subsection 15-78-60(12) of the TCA.
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LAW/ANALYSIS
l. Duty
A. Role of Article V, Section 3-1

Repko argues the trial court erred in relying on Article V, Section 3-1 to find the
County did not owe him a duty because that provision is preempted by the TCA
and is therefore unenforceable. Specifically, Repko asserts the TCA governs the
County's tort liability and the County cannot override application of the TCA by
enacting an ordinance that waives liability for its negligent conduct. We agree.
"[S]overeign immunity historically acted to protect a governmental entity from all
liability for loss in a negligence action." Adkins v. Varn, 312 S.C. 188, 190, 439
S.E.2d 822, 823 (1993). In McCall v. Batson, 285 S.C. 243, 244, 329 S.E.2d 741,
741 (1985), our supreme court abolished sovereign immunity, and as a result, the
General Assembly enacted the TCA. Adkins, 312 S.C. at 190, 439 S.E.2d at 823.

Under the TCA, "[t]he State, an agency, a political subdivision, and a
governmental entity are liable for their torts in the same manner and to the same
extent as a private individual under like circumstances, subject to the limitations
upon liability and damages, and exemptions from liability and damages, contained
herein." S.C. Code Ann. 8 15-78-40 (2005). Notwithstanding any provision of
law, the TCA "is the exclusive and sole remedy for any tort committed by an
employee of a governmental entity while acting within the scope of the employee's
official duty." S.C. Code Ann. § 15-78-200 (2005).

"Express preemption occurs when the General Assembly declares in express terms
its intention to preclude local action in a given area.” S.C. State Ports Auth. v.
Jasper Cty., 368 S.C. 388, 397, 629 S.E.2d 624, 628 (2006).

We find the County cannot avoid application of the TCA by disclaiming a duty
through Article V, Section 3-1 for two reasons. First, the TCA preempts Article V,
Section 3-1's disclaimer of liability. We disagree with the trial court's finding that
the County could waive its tort liability by including disclaimer language in a
county ordinance. Article V, Section 3-1 is a county ordinance, and it cannot
dictate the application of the TCA, which the General Assembly expressly stated
"is the exclusive and sole remedy for any tort committed by an employee of a
governmental entity while acting within the scope of the employee's official duty.”
See § 15-78-200; see also § 15-78-40 (stating a governmental entity is liable for its
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torts "in the same manner and to the same extent as a private individual under like
circumstances”); S.C. State Ports Auth., 368 S.C. at 397, 629 S.E.2d at 628
("Express preemption occurs when the General Assembly declares in express terms
its intention to preclude local action in a given area."). A governmental entity
cannot override application of the TCA through language in a local ordinance
disclaiming all liability. Accordingly, the trial court's construction of Article V,
Section 3-1 was erroneous because Article V, Section 3-1 is preempted by the
TCA.

The second reason the County cannot avoid application of the TCA hinges on our
interpretation of the term "obligation” under Article V, Section 3-1. See Article V,
Section 3-1 ("Acceptance of a financial guarantee by [the] County shall not be
construed as an obligation to any other agency, utility or property owner within
affected developments."). We find that disclaiming an "obligation" to property
owners when the County accepts a financial guaranty means the County is not
required to pay to the property owners the money made available through the letter
of credit or other financial guarantee and the County is allowed to complete the
infrastructure and ignore the preferences of the property owners in doing so.

B.  The Public Duty Rule and Special Duty Exception

Repko also argues that, under Article V, Section 3-1, the County owed a special
duty to him, as a lot purchaser, with respect to the County's management of the
financial guaranty that allowed the Developer to sell lots to him. We agree.

"In a negligence cause of action, it is the plaintiff's burden to establish that a duty
of care is owed to him by the defendant.” Trask v. Beaufort Cty., 392 S.C. 560,
566, 709 S.E.2d 536, 539 (Ct. App. 2011). "Although a statute may impose a duty
to act upon a public official, the official may also be immune from a private right
of action under the public duty rule." Vaughan v. Town of Lyman, 370 S.C. 436,
441, 635 S.E.2d 631, 634 (2006). "This rule holds that public officials are
generally not liable to individuals for their negligence in discharging public duties
as the duty is owed to the public at large rather than anyone individually." 1d.
(quoting Steinke, 336 S.C. at 388, 520 S.E.2d at 149).

The public duty rule is a rule of statutory construction
which aids the court in determining whether the
legislature intended to create a private right of action for
a statute's breach. It is a negative defense which denies
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the existence of a duty of care owed to the individual.
The public duty rule should not be confused with the
affirmative defense of immunity. Therefore, the
dispositive issue is not whether [the statute] creates a
duty, but rather whether the statute was intended to
provide an individual a private right of action thereunder.

Id. at 442, 635 S.E.2d at 634 (citations omitted). "Since the public duty rule is not
grounded in immunity but rather in duty, . . . it has not been affected by enactment
of the TCA." Arthurs ex rel. Estate of Munn v. Aiken Cty., 346 S.C. 97, 105, 551
S.E.2d 579, 583 (2001) (citations omitted). "Only if a duty is found, and the other
negligence elements shown, will it ever be necessary to reach the TCA immunities
issue.” 1d.

Our supreme court has carved out a narrow exception to the public duty rule and
found a statute imposes a "special duty” on a governmental entity if the following
six-part test is met:

(1) an essential purpose of the statute is to protect against
a particular kind of harm; (2) the statute, either directly or
indirectly, imposes on a specific public officer a duty to
guard against or not cause that harm; (3) the class of
persons the statute intends to protect is identifiable before
the fact; (4) the plaintiff is a person within the protected
class; (5) the public officer knows or has reason to know
the likelihood of harm to members of the class if he fails
to do his duty; and (6) the officer is given sufficient
authority to act in the circumstances or he undertakes to
act in the exercise of his office.

Edwards v. Lexington Cty. Sheriff's Dep't, 386 S.C. 285, 291-92, 688 S.E.2d 125,
129 (2010) (quoting Jensen v. Anderson Cty. Dep't of Soc. Servs., 304 S.C. 195,
200, 403 S.E.2d 615, 617 (1991)).

The trial court found Repko failed to satisfy elements two and three of the "special
duty test."* Concerning element two, the trial court found the Regulations did not

* The trial court did not address elements one, four, five, and six of the special duty
test, and the County does not argue these four elements are not met. Therefore,
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impose on any specific public officer of Georgetown County a duty to guard
against or not cause a specified harm. Because the Regulations state that both the
Planning Department and the Department of Public Works have the duty to
oversee any reduction of the financial guarantee, the trial court erred in finding the
second element unsatisfied. The Regulations state, "A request to reduce the
financial guarantee shall be submitted to the Planning Department .. ... The
Planning Department will forward the revised cost estimate to [the] County
Department of Public Works for approval.” Our appellate courts have found the
"specific public officer" element satisfied by statutory language identifying a
specific agency or specific employees of that agency. See Steinke, 336 S.C. at 390,
520 S.E.2d at 151 (finding the "specific public officer" element met when "[the]
Department's director and his designees" were "charged with the affirmative duty
of administering and enforcing™ a statute (emphasis added)); Jensen v. Anderson
Cty. Dep't of Soc. Servs., 304 S.C. 195, 203, 403 S.E.2d 615, 619 (1991) (finding
the element satisfied when a statute imposed a duty to act on "the local child
protection agency and its social workers™). The language of the second element
stating that a statute may impose a duty on a specific public officer "directly or
indirectly"” further supports our finding that the second element is satisfied here.

In addition, the trial court found element three was not satisfied because Article V,
Section 3-1 "specifically disclaim[s] any obligation on the part of the County as a
result of the acceptance of a financial guarantee." As stated previously, Article V,
Section 3-1 is preempted by the TCA. Therefore, the trial court's construction of
Article V, Section 3-1 as disclaiming all liability resulting from the County's
acceptance of a financial guarantee is unenforceable. Consequently, we find the
trial court erred in relying on Article V, Section 3-1 in finding the class of persons
the Regulations intended to protect was not identifiable before the fact.

We also find the third element was satisfied because the class of persons the statute
intended to protect was identifiable before the fact. When considering the
Regulations as a whole, the purpose was to protect the property owners in Phase 2-
D-1. The property owners in the subdivision were the only group that would
benefit from the requirement that infrastructure be completed or financial
guarantees be in place before the Developer was allowed to sell lots in a
subdivision. Furthermore, the property owners were identifiable as a class before

these elements are essentially conceded. Regardless, based on our review of the
record and relevant law, we find these four elements were satisfied.
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the County agreed to reduce the financial guarantee. Therefore, we find the class
of persons the statute intended to protect was identifiable before the fact.

Based on the foregoing, we find Repko satisfied the six-element special duty test.
C. Brady Development Co. v. Town of Hilton Head Island

Repko next argues the trial court erred in relying on Brady Development Co. v.
Town of Hilton Head Island, 312 S.C. 73, 439 S.E.2d 266 (1993), to find the
County did not owe him a special duty. We agree.

In Brady, the developers of a 244-lot subdivision applied for approval of their final
development plan in accordance with the Hilton Head Development Standards
Ordinance. Id. at 74, 439 S.E.2d at 267. The preamble of the Development
Standards Ordinance stated, "The town council finds that the health, safety and
welfare of the public is in actual danger . . . if development is allowed to continue
without limitation." 1d. at 77, 439 S.E.2d at 268 (alteration in original). To obtain
a permit to sell lots before the completion of required infrastructure, the
Development Standards Ordinance required the developer to post a letter of credit
to guarantee the completion of the development. Id. at 74-75, 439 S.E.2d at 267.
The Town allowed the developer to "draw down" on the letter of credit as the
improvements were completed. 1d. at 75, 439 S.E.2d at 267. The Department of
Health and Environmental Control and the Town Engineer eventually approved the
completed water and sewer infrastructure; however, the Public Service District
refused to approve the systems for operation because the developer went bankrupt
without paying the construction fee. Id. A contractor for Brady, a property owner
in the development, was later required to stop construction on Brady's house
because water and sewer infrastructure had not been approved. Id. The house was
vandalized and eventually burned. Id.

Brady sued the Town, claiming it had negligently administered its Development
Standards Ordinance. Id. The Town moved for a directed verdict, arguing the
Development Standards Ordinance did not create a special duty owed to Brady as
an individual lot owner. Id. The trial court denied the Town's motion, finding the
Town owed a special duty to Brady under the ordinance. Id. The jury returned a
verdict for Brady, and the Town appealed. Id. at 76, 439 S.E.2d at 267. In
reversing the trial court, our supreme court relied on the public duty rule in holding
the trial court erred in ruling the ordinance created a special duty. Id. at 76-78, 439
S.E.2d at 268. Specifically, the supreme court stated,
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We hold that the Development Standards Ordinance does
not create a special duty to Brady. The essential purpose
of the ordinance is to protect the public from the dangers
of overdevelopment on the Island of Hilton Head. Brady
argues that the essential purpose of the ordinance is to
protect those who buy lots, building sites[,] and buildings
because the ordinance requires improvements and
services agreements to be in existence or a surety
guaranteeing these services for a development permit to
be granted. To recognize such a duty would make the
Town substantially an insurer of all developments it
undertook to inspect and control through its Development
Standards Ordinance and would likely discourage all
efforts at such control.

Id. at 77, 439 S.E.2d at 268.

Here, the court found no duty existed under Brady because "[t]o recognize such a
duty would make the [County] substantially an insurer of all developments it
undertook to inspect and control through its Development [Regulations] and would
likely discourage all efforts at such control." This finding was error because this
case is distinguishable from Brady.

Unlike the Regulations, the Brady ordinance was enacted to protect the public at
large rather than to protect a specific group of people. Specifically, the purpose of
the Regulations is not to "protect the public from the dangers of overdevelopment,”
as was the purpose of the Brady ordinance. See id. at 77, 439 S.E.2d at 268 (noting
the preamble of the Development Standards Ordinance stated "[t]he town council
finds that the health, safety and welfare of the public is in actual danger . . . if
development is allowed to continue without limitation™ (alteration in original)).
The Regulations contain no express language declaring their purpose; however,
reviewing the Regulations as a whole, the purpose of the Regulations is to protect
property owners in the subdivision in the event the developer does not complete
the required infrastructure.

At oral argument, the County's attorney asserted the Regulations did not need a
preamble like the one in Brady because Article V, Section 3-1 stated the County's
acceptance of a financial guarantee "shall not be construed as an obligation to
any .. . property owner within affected developments.” However, our
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interpretation of the term "obligation™ in Article V, Section 3-1, as discussed
above, does not obviate the need for language like that found in the ordinance
preamble in Brady. Accordingly, we find the trial court erred in relying on Brady
to find the County did not owe a special duty to Repko.

1. Tort Claims Act

Repko asserts because the County pled subsection 15-78-60(12) as an affirmative
defense in its answer, "South Carolina law mandates that a similar gross negligence
exception be read into subsections 15-78-60(4), (5), and (13)." We agree.

Under subsection 15-78-60(12),

[t]he governmental entity is not liable for a loss resulting
from . . . licensing powers or functions including, but not
limited to, the issuance, denial, suspension, renewal, or
revocation of or failure or refusal to issue, deny, suspend,
renew, or revoke any permit, license, certificate,
approval, registration, order, or similar authority except
when the power or function is exercised in a grossly
negligent manner].]

(emphases added). "Generally, this exception is applied where a governmental
agency actually engages in licensing functions.” Plyler v. Burns, 373 S.C. 637,
652, 647 S.E.2d 188, 196 (2007). The supreme court has held that "when an
exception containing the gross negligence standard applies, that same standard will
be read into any other applicable exception. Otherwise, portions of the Act would
be a nullity, which the Legislature could not have intended.” Steinke, 336 S.C. at
398, 520 S.E.2d at 155.

Subsection 15-78-60(12) grants immunity for losses resulting from the "renewal”
of a permit. The County approved reductions of the letter of credit and, in doing
so, allowed the renewal of the permit to sell lots even though the letter of credit
had been improperly reduced. Based on this evidence, a jury could have found
subsection 15-78-60(12) applied. When subsection 15-78-60(12) applies, the gross
negligence standard can be extended to apply to any other applicable immunity
subsection. Plyler, 373 S.C. at 651, 647 S.E.2d at 196 ("When a governmental
entity asserts an exception to the waiver of immunity and any other applicable
exception contains a gross negligence standard, the Court must read the gross
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negligence standard into all of the exceptions under which the entity seeks
immunity.").

Repko also argues the trial court erred in finding subsections 15-78-60(4), (5), and
(13) of the TCA provided the County with immunity to his negligence claim.’
Because the trial court erred in failing to read the gross negligence standard into
the exceptions in subsections (4), (5), and (13), an error of law controlled the
directed verdict in the County's favor. See Jones, 379 S.C. at 288-89, 665 S.E.2d
at 644 ("The appellate court will reverse the trial court's ruling on a directed verdict
motion only when there is no evidence to support the ruling or where the ruling is
controlled by an error of law."). On remand, the trial court should reexamine the
applicability of subsections (4), (5), and (13) under a gross negligence standard.

I1l. Recusal

Repko argues the trial judge, Judge Culbertson, erred in not recusing himself
because he had previously been hired by Harmony Holdings to handle real estate
transactions. Because this issue was raised for the first time at the hearing on the
motion to reconsider, it is unpreserved. See Johnson v. Sonoco Prods. Co., 381
S.C. 172,177,672 S.E.2d 567, 570 (2009) ("An issue may not be raised for the
first time in a motion to reconsider.").°?

> Subsection 15-78-60(4) provides a governmental entity is not liable for a loss
resulting from the "adoption, enforcement, or compliance with any law or any
failure to adopt or enforce any law, whether valid or invalid, including, but not
limited to, any charter, provision, ordinance, resolution, rule, regulation, or written
policies." Subsection 15-78-60(5) states a governmental entity is not liable for a
loss resulting from “the exercise of discretion or judgment by the governmental
entity or employee or the performance or failure to perform any act or service
which is in the discretion or judgment of the governmental entity or employee."”
Subsection 15-78-60(13) provides a governmental entity is not liable for a loss
resulting from "'regulatory inspection powers or functions, including failure to
make an inspection, or making an inadequate or negligent inspection, of any
property to determine whether the property complies with or violates any law,
regulation, code, or ordinance or contains a hazard to health or safety."”

® We note that Judge Culbertson stated at the motion to reconsider hearing that he
handled several closings for people who purchased lots at the Harmony
development but that was the extent of his involvement with the Harmony
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CONCLUSION

For the foregoing reasons, the trial court's decision is
REVERSED AND REMANDED.’

FEW, C.J., concurs. KONDUROS, J., concurs in result only.

development. The record contains no evidence that he was involved in any
transaction in this case.

" As an additional sustaining ground, the County asserts the trial court erred in
denying its directed verdict motion on the grounds that the statute of limitations
barred this action. Viewing the evidence in the light most favorable to Repko, a
question of fact existed as to when Repko should have discovered he had a claim
against the County. Therefore, the trial court did not err in denying the County's
directed verdict motion on this ground. See Logan v. Cherokee Landscaping &
Grading Co., 389 S.C. 611, 618, 698 S.E.2d 879, 883 (Ct. App. 2010) ("If there is
conflicting evidence as to whether a claimant knew or should have known he or
she had a cause of action, the question is one for the jury.").
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