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THE STATE OF SOUTH CAROLINA
In The Supreme Court

In the Matter of William
Grady Berry, Respondent,

Opinion No. 25315
Heard June 5, 2001 - Filed July 2, 2001

DISBARRED

Attorney General Charles M. Condon, and Senior
Assistant Attorney General James G. Bogle, Jr., both
of Columbia, for the Office of Disciplinary Counsel.

William Grady Berry, pro se.

PER CURIAM: Inthisattorney disciplinary matter, the
Commission on Lawyer Conduct filed formal charges against respondent,’
which respondent did not answer. A hearing, which respondent did not
attend, was held regarding the charges. The Panel recommended respondent
be disbarred.

'Respondent was placed on interim suspension on August 12, 1998.
Matter of Berry, 332 S.C. 323, 504 S.E.2d 590 (1998).
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FACTS

Nancy Christensen Matter

Respondent was retained to represent Nancy Christensen, who was
involved in an automobile accident. Christensen signed a Fee Agreement
which provided respondent would receive different fees depending on
whether the matter was settled prior to filing alawsuit or settled after a
lawsuit had been filed. The agreement also stated no fee would be dueif a
recovery was not obtained.

Over the course of the representation, Christensen had trouble
communicating with respondent. Her only persona meeting with respondent
was when she retained him. Thereafter, she had only two telephone
conversations with him, one of which was an attempt by her to retrieve her
client file. Christensen aso attempted to communicate with respondent by
sending him aletter that included alist of questions she had about her case,
which respondent did not answer. Asaresult of the lack of communication,
Christensen requested her client file, but was told she could not have thefile.

Christensen sent aletter of termination to respondent, who refused to
promptly relinquish her file. A few days later, she spoke with respondent,
who told her she would never find another lawyer to represent her interests
and that he was going to put alien on her file, so that “nobody would touch
it.” Christensen later retrieved her file and signed a* Statement of Receipt,”
which included the statement: “lien placed on my file for $4,672.83 which
includes time and costs.”

Respondent prepared a document entitled “ Attorney Time,” which set
forth the total lien amount, and stated the lien was based upon one-third of a
settlement offer by the insurance company, but which Christensen had
rejected, plus costs. However, areview of respondent’s client file did not
show any supporting documentation for the costs.

During the representation, respondent attempted to settle Christensen's
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case twice, without her knowledge or authorization.

In response to an inquiry by the Office of Disciplinary Counsel (the
ODC), respondent submitted areply that offered a Statement for Services
rendered to Christensen, which differed from the Statement in Christensen's
file. The Statement submitted to the ODC set forth entries for services that
had not occurred.

The Panel found respondent’ s lien amount of $4,672.83 to be in excess
of the Statement of Services prepared by respondent. The Panel further
found that respondent failed to cooperate with the ODC’ s investigation into
this matter. The ODC set up an appointment to meet with respondent;
however, he did not appear for the appointment, nor did he reschedul e it.
Thereafter, the ODC notified respondent and his attorney of a new time for
the appointment; however, neither respondent nor his attorney appeared for
the appointment or attempted to rescheduleit.

Disciplinary Counsal (Edward King) Matter

Edward King signed a Fee Agreement, which was similar to the
agreement signed by Christensen, hiring respondent on a contingency fee
basis to represent him in an automobile accident matter.

Respondent never met with King, and King attempted without success
to contact respondent on numerous occasions. King attempted to terminate
the representation and request hisfile on three occasions. Hefinally
retrieved hisfile from the court-appointed Attorney to Protect Clients
Interests after respondent had been placed on interim suspension.

King later settled his automobile accident case for $40,000. The
insurance company paid him $40,000, less $4,284.67, the amount respondent
clamed asalien. Thelien was based upon a settlement offer of $12,810,
which King had rgjected. Respondent had informed the insurance company’s
claims representative he no longer represented King and that he was placing a
lien on the case. King'sfilewas reviewed and little information was found to
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document any work done on behalf of King.?

Diane Credl Matter

Respondent represented Diane Creel in a probate court matter (Action
1), in which a hearing was held and an order later filed. Therewasalso a
separate action brought by the personal representative against Creel, docketed
under the same civil action number, but seeking a different remedy (Action
I1). Specifically, Action |l was against Creel for the wrongful removal of
certain household furnishings from the decedent’ s residence.

In Action 11, prior to a July 1997 hearing, respondent, as attorney for
Credl, asked for a continuance on the ground of Creel's physical disability,
and, by an order, consented to the continuance of the hearing. Although
respondent in fact represented Creel, he did not file an answer when Action 11
was filed, and he did not answer the personal representative’s affidavit of
default.

Due to the default, a hearing was held on December 1, 1997, to
ascertain damagesin Action I1. A notice of the hearing was served by mall
on both respondent and his co-counsel. By letter dated November 26, 1997,
viafacsimile, respondent notified the personal representative s attorney that
neither he nor his co-counsel were ever attorneys of record with regard to the
hearing scheduled for December 1%. The letter further stated, “however, |
have just been retained by Diane Creel in regard to representation in this
matter.” Respondent also falsely stated in aletter that the hearing should be
continued because he had a conflict in the Court of Common Pleas.

Thereafter, the personal representative’ s attorney wrote respondent a
letter, with copies to the probate court and respondent’ s co-counsel. The

The lien respondent placed on King'sfileisanullity. Theinsurance
company has the authority to pay the $4,284.67 directly to King.
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attorney advised respondent that the probate judge had continued the hearing
to January 13, 1998. The letter further stated,

| do not understand your saying you do not represent Ms. Creel
in this matter. We have aletter from you dated July 16, 1997, in
which you ask for a continuance . . . If you or [co-counsel] do not
represent Ms. Creedl in this matter, | will have Notice served upon
Ms. Creel of the new hearing date. If | do not hear from you
within the next five days, | will assume you or [co-counsel] will
be representing Ms. Credl in this matter. | am forwarding a copy
of thisletter to [co-counsdl].

Neither respondent nor co-counsel responded to the letter.

However, on January 13, 1998, respondent faxed aletter to the probate
court, again falsely stating he did not represent Creel in Action |1. He stated:
“Please be advised that my office has not been retained to represent Ms.
Credl in connection with the proceedings to be heard this afternoon.
However, this matter comes before the Court premature and the Probate
Court lacks jurisdiction to hear this matter at thistime....” The probate
judge found respondent had represented to the probate court that he
represented Creel on at least three occasions. The probate judge further
found there had been no motion filed by respondent or Creel relieving
respondent as attorney. Creel was found to bein default in Action I1.

The Panel found respondent represented Creel and neglected her case
by failing to file an Answer or otherwise respond on her behalf, and by
failing to appear at the January 13" probate court hearing. The Panel further
found that Creel had advanced a sum of money to respondent for costs, but
never received an accounting from him as to how those funds were expended.

Domestic Violence Matter

The Panel found respondent had pled guilty to ssimple assault in
magistrate’ s court after having been arrested for criminal domestic violence.

13



Criminal Convictions

Respondent pled guilty to numerous narcotics offenses® and to the
offense of criminal domestic violence. The Panel found the convictions for
those crimes constituted convictions of serious crimes as defined by Rule 2
of Rule 413, SCACR, aswell as crimes of moral turpitude.

Notice to Appear

The Panel found respondent failed to appear at a Noticeto Appear,
which was scheduled for April 13, 2000.

Pandl’ s Findings

Regarding all matters, the Panel* found the following violations of Rule
7(a) of the Rulesfor Lawyer Disciplinary Enforcement, Rule 413, SCACR:
(1) violating a Rule of Professional Conduct; (2) willfully failing to appear
personally for a Notice to Appear as directed, and knowingly failing to
respond to alawful demand from a disciplinary authority; (3) being convicted
of crimes of moral turpitude and serious crimes; (4) engaging in conduct
tending to pollute the administration of justice or to bring the courts or the
legal profession into disrepute or conduct demonstrating an unfitness to
practice law; and (5) violating the oath of office taken upon admission to
practice law in this state.

*Respondent pled guilty to: (1) simple possession of marijuana; (2)
possession of Schedule |1 narcotics; (3) possession of Schedule |11 narcotics;
(4) possession of Schedule IV narcotics; (5) possession of Schedule V
narcotics; (6) possession with intent to distribute Schedule Il narcotics; (7)
possession with intent to distribute Schedule IV narcotics; and (8) possession
with intent to distribute Schedule V narcotics.

“The full panel adopted the report of the sub-panel.
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The Panél further found respondent violated certain rules from the
Rules of Professional Conduct, Rule 407, SCACR. The Panel found,
regarding all matters, violations of Rule 8.4, misconduct, subsections (a), (b),
(c), (d), and (e). The Pane further found violations of the following: (1)
Rule 1.2, scope of representation; (2) Rule 1.3, diligence; (3) Rule 1.4,
communication; (4) Rule 1.5, fees; (5) Rule 3.3, candor toward atribunal; (6)
Rule 3.4, fairness to opposing party and counsel; (7) Rule 4.1, truthfulnessin
statementsto others; (8) Rule 4.2, communication with person represented by
counsdl; and (9) Rule 8.1(b), failure to respond to a demand from a
disciplinary authority. The Panel recommended respondent be disbarred
from the practice of law.

DISCUSSION

Respondent’ s failure to answer the formal charges against him
constitutes an admission of the factual allegations. Rule 24(a) of the Rules
for Lawyer Disciplinary Enforcement, Rule 413, SCACR. Further, because
respondent failed to appear at the hearing before the sub-panel, heis deemed
to have admitted the factual allegations which were to be the subject of such
appearance and to have conceded the merits of any recommendation to be
considered at the hearing. Rule 24(b) of the Rules for Lawyer Disciplinary
Enforcement, Rule 413, SCACR. Asaresult, we have only to determine the
appropriate sanction for respondent. See In re Hamer, 342 S.C. 437, 537
S.E.2d 552 (2000) (judge who failed to respond to disciplinary charges was
deemed to have admitted all allegationsin the complaints served upon her);
In re Rast, 337 S.C. 588, 524 S.E.2d 619 (1999) (attorney’s failure to answer
the formal charges against him constitutes default; the only issueisthe
proper sanction for attorney’s neglect of his duties).

We have deemed disbarment the appropriate sanction in similar cases
involving multiple acts of misconduct, including criminal violations. See,
e.q., InreTrexler, 343 S.C. 608, 541 S.E.2d 822 (2001); In re Courtney, 342
S.C. 617, 538 S.E.2d 652 (2000); In re Gibbes, 323 S.C. 80, 450 S.E.2d 588
(1994).
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Accordingly, we disbar respondent from the practice of law. Within
fifteen days of the date of this opinion, respondent shall file an affidavit with
the Clerk of Court showing that he has complied with Rule 30 of the Rules
for Lawyer Disciplinary Enforcement.

DISBARRED.
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JE.C. Burnett, 111

s/Costa M. Pleicones

s Thomas W. Cooper, Jr.

CJ

AJd



THE STATE OF SOUTH CAROLINA
In The Supreme Court

The State, Respondent,

Franklin A. Benjamin, Appellant.

Appea From Calhoun County
Luke N. Brown, Jr., Circuit Court Judge

Opinion No. 25316
Heard January 24, 2001 - Filed July 2, 2001

AFFIRMED

Chief Attorney Daniel T. Stacey, of South Carolina
Office of Appellate Defense, of Columbia, for
appellant.

Attorney General Charles M. Condon, Chief Deputy
Attorney General John W. Mclntosh, Assistant
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JUSTICE WALLER: Benjamin was convicted of murder and armed
robbery and respectively sentenced to life and thirty years. We affirm.

FACTS

OnMay 7, 1997, Benjamin and aco-defendant, Tyrone Aiken, robbed the
Sweetwater Citgo convenience storein Calhoun County. Aiken shot and killed
the store’s employee, Dale Walker, and the two stole approximately $100.00
from the register. Benjamin and Aiken then went, along with severd
accomplices who had waited in the car during the robbery, and bought alcohol
and drugs with the stolen money. Several hours later, they robbed Dodger’s
Conveniencestorein Orangeburg County. Benjaminwasarrested thefollowing
day and gave a statement to police in which he admitted his participation in the
robberies but claimed Aiken had shot Waker. Benjamin was tried and
convicted for the robbery and murder at Sweetwater Citgo.!

| SSUES

1. Weas the tria court’s jury instruction concerning duress
misleading?

2. Was Benjamin’s statement to police taken in violation of his
right to remain silent?

3. Was evidence of the subsequent robbery of Dodger’s store
improperly admitted?

! He was separately tried for the Dodger’ s robbery. His conviction and
sentence were affirmed in Statev. Benjamin, 341 S.C. 160, 533 S.E.2d 606 (Ct.
App. 2000).
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1. DURESSINSTRUCTION

At trial, Benjamin testified he only participated in the robbery because
Aikenthreatened to shoot himif hedidn’t. Accordingly, thetrial court charged
the jury on the defense of duress, asfollows:

And there ssometalk about duressor coercioninthiscase. Let me
tell you what coercion or duress is. Coercion means to excuse a
criminal act coercion must be present, eminent, and of such anature
asto induce areasonabl e apprehension of death or serious, serious
bodily harmif theact isnot done. There must be no reasonableway
other than committing the crime to escape the threat of harm but |
do charge you, Mr. Foreman, members of the jury, that under the
law of South Carolina duress is not a defense to the charge of
murder.? It could be a defense to the charge of robbery or armed
robbery.

Defense counsel objected to the language that duress could be a defense to
robbery, asserting duressis, in fact adefense. Thetria court declined further
instructions, finding the jury had understood the charge as given.

A jury instruction must be viewed in the context of the overall charge.
State v. Hughey, 339 S.C. 439, 529 S.E.2d 721 (2000). The test for the
sufficiency of ajury chargeis what a reasonable juror would have understood
the charge to mean. Id.

Here, it is patent the judge’ s statement that duress “could be” a defense
was simply an attempt to clarify for the jury that, although duress could not be
a defense to murder, it could be a defense to robbery and armed robbery. We
find reasonabl e jurors would have interpreted the charge thisway, such that the

2 See State v. Kelsey, 331 S.C. 50, 502 S.E.2d 63 (1998); State v.
Robinson, 294 S.C. 120, 363 S.E.2d 104 (1987)(holding duressis not adefense
to murder).
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trial court committed no error.?
2. STATEMENT TO POLICE
Benjamin next asserts his statement to SLED Agent Mears was taken in

violation of hisright to remain silent contrary to Michigan v. Mosley, 423 U.S.
96 (1975). Wedisagree.

At aJackson v. Denno* hearing, Sheriff Jonestestified that Benjaminwas
arrested at approximately 1:30 pm on May 8, 1997 and taken to the sheriff’s
office. According to Jones, when they got there, he asked Benjamin if “he
wanted to talk with me,” and Benjamin said “No.” Jones did not question
Benjamin anymore, nor did he advise Benjamin of his Miranda’ rights. Jones
testified Benjamin never requested an attorney.

Jones contacted SLED Agent Mears, who wasinvestigating the case, and
advised Mearsto meet them at the sheriff’ soffice. Mearsarrived at the sheriff’'s
office at approximately 2:30 pm and was advised that Sheriff Jones had not
interviewed Benjamin. Benjamin then agreed to talk to Mears and was advised
of hisMirandarights. Benjamin gave oral and written statements confessing to

* Although we find no error, the better practiceisto refrain from the use
of termssuch as*“could be” or “might be” adefense. We suggest thefollowing
Instruction in cases in which the defense of duressis raised:

To establish duress which will excuse acriminal act, the degree of
coercion must be present, imminent, and of such a nature as to
induce a well-grounded apprehension of death or serious bodily
harm if the act is not done. Coercion is no defenseif thereis any
reasonable way, other than committing the crime, to escape the
threat of harm. The fear of injury must be reasonable.

4 378 U.S. 368 (1964).
°> Mirandav. Arizona, 384 U.S. 436 (1966).
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the crime. At no time, according to Mears, did Benjamin request counsel.

Benjamin asserts his statement was taken in violation of his right to
remain silent becauseit wastaken by Agent Mearsafter Benjamin had indicated
he did not wish to talk to Sheriff Jones.

In Michigan v. Mosley, supra, the United States Supreme Court held that
the fact that a suspect invokes hisright to remain silent is not a permanent bar
to police reinitiating contact with the suspect. The Court stated:

A reasonable and faithful interpretation of the Miranda opinion
must rest on the intention of the Court in that case to adopt "fully
effective means. . . to notify the person of hisright of silence and
to assurethat the exercise of theright will be scrupulously honored.
...." Thecritical safeguard identified in the passage at issueis
aperson's”right to cut off questioning." Through the exercise
of his option to terminate questioning he can control the time at
which questioning occurs, the subjects discussed, and the duration
of the interrogation. The requirement that law enforcement
authorities must respect a person's exercise of that option
counteracts the coercive pressures of the custodial setting. We
therefore conclude that the admissibility of statements obtained
after the person in custody has decided to remain silent depends
under Mirandaonwhether his" right to cut off questioning" was
" scrupulously honored."

423 U.S. at 102-104 (citations omitted, emphasis supplied).

Courts interpreting Mosley have set forth five factors to analyze to
ascertain whether the defendant’ sright to cut off questioning was*“ scrupulously
honored”: (1) whether the suspect was given Miranda warnings at the first
interrogation; (2) whether policeimmediately ceased theinterrogation when the
suspect indicated he did not want to answer questions; (3) whether police
resumed questioning the suspect only after the passage of a significant period
of time; (4) whether police provided afresh set of Mirandawarnings beforethe
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second interrogation; and (5) whether the second interrogation was restricted to
a crime that had not been a subject of the earlier interrogation. Burket v.
Angelone, 208 F.3d 172 (4™ Cir. 2000). See also Roundtreev. Commonwealth,
2000 WL 724026 (Va. App. 2000); Wisconsin v. Badker, 2000 WL 1790013
(Wis. App. 2000); State v. Brooks, 505 So.2d 714, 722 (La.), cert. denied, 484
U.S. 947, 108 S.Ct. 337, 98 L.Ed.2d 363 (1987).

However, the Mosley factors are not exclusively controlling, nor do they
establish a test which can be woodenly applied. State v. Koput, 396 N.W.2d
773, 776 (Wis. Ct. App. 1986). Rather, the factors provide a framework for
determining whether, under the circumstances, an accused'sright to silencewas
scrupulously honored. 1d.

“[A] second interrogationisnot rendered unconstitutional simply because
it involves the same subject matter discussed during the first interview.”
Jackson v. Wyrick, 730 F.2d 1177, 1180 (8th Cir.), cert. denied, 469 U.S. 849
(1984) (unless police wear down defendant by repeatedly questioning on same
subject after invocation of rights, no violation of Miranda to reinterrogate);
United States v. Finch, 557 F.2d 1234 (8th Cir.) (as long as new Miranda
warnings are given and initial request to remain silent is scrupulously honored,
statementsfrom subsequent i nterrogationson same subject areadmissible), cert.
denied, 434 U.S. 927, 98 S.Ct. 409, 54 L.Ed.2d 285 (1977); Mills v.
Commonwealth, 996 SW.2d 473 (Ky 1999), cert. denied, 120 S.Ct. 1182 (2000)
(no Miranda violation where defendant spoke with second officer, after
invoking right to remain silent with first officer, though encounter with second
officer came only about 20 minutes after invocation of right and involved same
crime); Statev. Pierce, 364 N.W.2d 801 (Minn. 1985) (suspect reinterrogated
2 hours after initial attempt about same crime. . . . no undue pressure and
defendant’ s right to cut off questioning was scrupulously honored); People v.
Foster, 518 N.E.2d 82 (1987), cert. denied, 486 U.S. 1047 (1988) (resumption
of questioning 3 hours later about same crime); State v. Isaac, 465 So.2d 1384
(Fla. Dist. Ct. App. 1985)(questioning resumed 1hour, 40 minutes later about
same crime). See also United States v. Schwensow, 151 F.3d 650, 659 (7th
Cir.1998) (constitutionality of subsequent police interview depends not on its
subject matter, but rather on whether the police in conducting the interview
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sought to undermine the suspect's resolve to remain silent.), cert. denied, 525
U.S. 1059 (1998).

Here, under thetotality of the circumstances, wefind Benjamin’sright to
remain silent was “ scrupulously honored,” such that he had the“right to cut off
questioning at any time.” No Miranda warnings were given by Sheriff Jones
because Benjamin indicated he did not wish to speak to him. Upon being told
Benjamin didn’t want to talk to him, Sheriff Jonesimmediately ceased talking
to him. Further, there was no immediate resumption of questioning by police.
At least one hour later,® Agent Mears arrived and read Benjamin his Miranda
rights, having him initial after each sentence. Benjamin signed all thewaivers,
and gave both oral and handwritten confessions.

We concur with those courts, cited above, which hold that a subsequent
interrogation concerning the same crime does not, in and of itself, violate an
accused’ s right to remain silent. What is paramount is that police, under the
totality of thecircumstances,” scrupulously honor” the suspects' sright toremain
silent. We find, under the totality of the circumstances presented here, police
fully complied with themandates of Michiganv. Mosley. Accordingly, wefind
thetrial court properly admitted Benjamin’s statement.

3. EVIDENCE OF DODGER’'S ROBBERY

Finally, Benjamin assertsthetrial court improperly admitted evidence of
the armed robbery of Dodger’s Convenience Store which occurred several
hours after the robbery/murder at Sweetwater Citgo. We disagree.

Therobbery and murder at Sweetwater Citgo occurred between midnight
and 1:00 am on May 7, 1997. Benjamin and his cohorts stole approximately

® The suspect in Mosley was approached by police approximately two
hoursafter hisinitial invocation of hisrighttoremainsilent. Here, Agent Mears
approached Benjamin approximately 1hour and 15 minutes after Benjamin told
Sheriff Jones he didn’t wish to speak with him.
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$100.00 from the store and used the money to buy cocaine and marijuana. At
approximately 4:30 am, they drove to Orangeburg where Aiken and Benjamin
robbed Dodger’s Convenience Store; however, they inadvertently stole the
wrong part of the cash register and obtained no money. Asthey left the store
withtheregister, Aiken dropped the gun which had been used in the Sweetwater
Citgo robbery and murder. Aiken testified they robbed Dodger’s in order to
obtain money for more drugs.

At tria, the State presented the testimony of the Dodger’ s clerk, Cecily
McMillan. She positively identified Benjamin, testifying that when she
attempted to run from her assailants, Benjamin was screaming at her telling her
to “get [your] ass back here before [1] have to come back and get [you].” She
also testified Benjamin looked like he was* up pretty bad mood, like was angry
about something.”

Benjamin asserts the probative value of McMillan's testimony was
outweighed by its prgudicia value. We disagree. We find McMillan's
testimony was properly admitted for numerous reasons.”

First, Benjamin's defense to the charges here was that, although he
participated in the crimes, he did so under duress, fearing Aiken would harm
him if he did not go along. McMillan’s testimony tended to demonstrate that

" The concurrence contends McMillan’ s testimony was admissible only
insofar as it demonstrated identity. However, as Benjamin admitted his
participation in the robberies, identity was not an issue in this case, and
McMillan’ stestimony was not admissiblefor thispurpose. See Carter v. State,
323 S.C. 465, 476 S.E.2d 916 (Ct. App. 1996) (testimony of other bad acts not
admissible to proveidentity under Lylewhereidentity not inissue); cf. Statev.
Langley, 334 S.C. 643, 515 S.E.2d 98 (1999) (where victim’s identity not an
Issue, evidence not admissible for that purpose); State v. Livingston, 327 S.C.
17, 488 S.E.2d 313 (1997) (same). Moreover, we fail to see that McMillan’s
description of therobbersas* oneshort and onetall” issufficient to demonstrate
identity.
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Benjamin was awilling participant, thereby rebutting Benjamin’sclaim that he
acted under duress.® Accordingly, this testimony was properly admitted to
demonstrate Benjamin’ sintent pursuant to Statev. Lyle, 125 S.C. 406, 118 S.E.
803 (1923). See adso State v. Beck, 342 S.C. 129, 536 S.E.2d 679
(2000)(evidence of other bad acts is admissible when it tends to establish
motive, identity, acommon scheme or plan, the absence of mistake or accident,
or intent).

Moreover, we find testimony concerning the subsequent robbery was
admissible as part of the res gestae.

As noted by this Court in Hough, supra:

One of the accepted basesfor the admissibility of evidence of other
crimes arises when such evidence furnishes part of the context of
the crime or is necessary to afull presentation of the case, or isso
intimately connected with and explanatory of the crime charged

® The concurrence asserts evidence of Benjamin's conduct during the
robbery of Dodger’s is not relevant to his claim of duress during the earlier
robbery of Sweetwater Citgo. We disagree. Evidenceisrelevant if it tendsto
establish or make more or less probable some matter in issue upon which it
directly or indirectly bears. State v. Schmidt, 288 S.C. 301, 342 S.E.2d 401
(1986). All that isrequired is that the fact shown tends to make more or less
probable some matter in issue and to bear directly or indirectly thereon. Itis
not required that the inference sought should necessarily follow from the fact
proved. Evidenceisrelevant if it makes the desired inference more probable
than it would be without the evidence. State v. Hamilton, 543 S.E.2d 586,
591(Ct. App. 2001) (citing Jon P. Thames & W.M. Von Zharen, A Guide to
Evidence Law in South Carolina 28 (1987)).

Here, the fact that Benjamin was a willing, active participant in the
Dodger’s robbery tends to make less probable his claim that he acted under
duress just a few hours earlier during the robbery of the Sweetwater Citgo.
Accordingly, we find it was properly admitted to rebut his claim of duress.
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against the defendant and is so much apart of the setting of the case
and itsenvironment that itsproof isappropriatein order to complete
the story of the crime on trial by proving itsimmediate context or
theresgestae or the uncharged offenseisso linked together in point
of time and circumstances with the crime charged that one cannot
be fully shown without proving the other . . . [and is thus] part of
the res gestae of the crime charged. And where evidence is
admissibleto providethisfull presentation of the offense, [t]hereis
no reason to fragmentize the event under inquiry by suppressing
parts of the res gestae.

325S.C. at 92,480 S.E.2d at 79.

Here, the weapon used, and left behind at the Dodger’ s store, was also
the weapon used in the robbery/murder at Sweetwater Citgo such that
testimony concerning the weapon was necessary to afull presentation of the
State's case.” Accordingly, we find evidence of the subsequent robbery was
properly admitted.™

° In his appea of the robbery of Dodger’s, Benjamin maintained the
robbery was“ merely part of asinglecontinuouscrimespree.” 341S.C.at___,
533 S.E.2d at 607. If, as Benjamin claims, the crimes were one continuous
spree, then they are clearly “so linked together in point of time and
circumstances’ that one cannot fully be shown without proving the other.
Hough, supra.

Contrary to the concurrence’s assertion, our notation of Benjamin's
argument in the Dodger’ sappeal in no way constitutes an estoppel of hisability
to challenge the contested evidence in this case. We simply highlight his
argument to demonstrate the applicability of the res gestae exception.

9 Finaly, notwithstanding its view that much of Cecily McMillan's
testimony was improperly admitted, the concurrence finds the error was
harmless “in light of the competent evidence presented by the State.” If,
however, McMillan’ s testimony as to what Benjamin said inside the Dodger’ s
store were excluded, then there was no testimony rebutting his claim of duress.
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CONCLUSION

Benjamin’sremaining issue is affirmed pursuant to SCACR Rule
220(b)(1) and the following authority: State v. Locke, 341 S.C. 54, 533
S.E.2d 324 (2000). Benjamin’s convictions and sentences are

AFFIRMED.

TOAL, C.J., MOORE and BURNETT, JJ., concur. PLEICONES,
J., concurringin a separate opinion.

Accordingly, it simply cannot be said that the jury would necessarily have
rejected Benjamin’s claim of duress, such that any error could not be deemed
harmless. See Arnold v. State, 309 S.C. 157, 420 S.E.2d 834 (1992), cert.
denied, 507 U.S. 927 (1993) (error isharmless beyond areasonabl e doubt where
it did not contribute to the verdict obtained).
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JUSTICE PLEICONES: | agree with the result reached by the majority in
this case. However, because | would analyze ISSUE 3 differently, | write

separately.

| would hold that Cecily McMillan’ s testimony recounting the events
of the Dodger’ s robbery was admissible under Rule 404(b) SCRE only to
show identity. McMillan testified that two men, one very tall and the other
much shorter, robbed Dodger’s. She testified that the taller man was armed
with a pistol while committing the offense. Tyrone Aiken, who is much taller
than Benjamin, testified that he and Benjamin robbed both the Sweetwater
Citgo and Dodger’ s, and that only he had been armed during the crimes. He
further testified that, while fleeing Dodger’ s, he lost the pistol used in the
robberies. Police found a pistol on the ground outside of Dodger’s. The
State’ s ballistics expert testified that the gun found outside of Dodger’ s was
the gun used in the Sweetwater Citgo killing. Eyewitnesses testified to
seeing two men, one very tall and one very short, walking across the parking
lot, towards the Sweetwater Citgo shortly before the robbery. Theclerk in
the Sweetwater Citgo testified that two men, one armed and much taller than
the other, committed the Sweetwater Citgo robbery. In light of this evidence,
McMillan’ s testimony concerning the descriptions of the Dodger’s
perpetrators was admissible under SCRE 404(b) to show the identity of the
Sweetwater Citgo robbers.

In my opinion, it was error to allow McMillan to repeat what was said
inside Dodger’ s because the prejudicial impact of the statement substantially
outweighed its probative value. See Rule 403, SCRE. Nevertheless, in light
of the overwhelming evidence presented against Benjamin, the error in
admitting the statement was harmless.

The magority finds that McMillan’ s testimony was admissible because
McMillan’ s testimony rebutted Benjamin’s defense of duress, and was
admissible as part of the res gestae.

Because the Dodger’ s robbery occurred after the Sweetwater Citgo
robbery, | am not persuaded that Benjamin’s actions at Dodger’ s were
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inconsistent with his claim that he was acting under duress when he
committed the Sweetwater Citgo robbery.

Were he on tria for the Dodger’ s robbery, the statements attributed to
Benjamin by McMillan would be admissible to rebut Benjamin’s defense of
duress, assuming Benjamin proffered such adefense. That is not the case
here. Benjamin was not on trial for the Dodger’ s robbery. The mgority
superimposes Benjamin's claim that he was acting under duress when he
entered the Sweetwater Citgo over his participation in the Dodger’ s robbery.
It then finds that evidence admissible to rebut the latter claim, i.e., evidence
suggesting Benjamin was not acting under duress during the Dodger’s
robbery, is likewise admissible to rebut his claim of duressin the Sweetwater
Citgo robbery. | would hold that evidence of Benjamin’s participation in the
Dodger’ s robbery is not admissible to rebut his claim that he acted under
duress in committing the Sweetwater Citgo robbery.

In my opinion, the evidence of the Dodger’ s robbery was not
“necessary to afull presentation of the State's case”* in the Sweetwater
Citgo crime, such as to make the challenged evidence admissible under ares
gestae exception to Rule 404(b), SCRE. The magjority, in footnote 9,
employs an estoppel analysis and finds that because Benjamin, in his appeal
in the Dodger’ s case, argued that the crimes were part of a single continuous
crime spree, he cannot now challenge a finding that the evidence was
admissible, under ares gestae exception, since the crimes “would be ‘so
linked together in point of time and circumstances’ that one could not be
shown without proving the other.” While | agree that one cannot advance
conflicting factual arguments simply because his interests have changed,* |
do not agree that Benjamin has somehow lost his right to challenge the
contested evidence because he has asserted, on appeal in adifferent case, that
the acts were part of asingle crime spree.

"'See State v. Hough, 325 S.C. 88, 480 S.E.2d 77 (1997).

12SeeHayne Federal Credit Unionv. Bailey, 327 S.C. 242,489 S.E.2d 472
(1997).
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| do, however, agree with the result reached by the mgority, and would
affirm thetria court’ s decision because, in my opinion, evidence of the
Dodger’ sincident was admissible to establish the identity of the Sweetwater
Citgo perpetrators. Becauseits prejudicial impact substantially outweighed
its probative value, the content of Benjamin’s statement directed toward the
Dodger’s clerk was not admissible. Nonetheless, in light of the competent
evidence presented by the State, the error in admitting the statement was
harml ess.
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

South Carolina Department of Social Services,
................................. Respondent,

Larry B.Basnight, ................... Appellant.

Appea From Horry County
Haskell T. Abbott, 111, Family Court Judge

ORDER WITHDRAWING AND
SUBSTITUTING OPINION

PER CURIAM: Pursuant to Appellant’s Petition for Rehearing, it is
ordered that theopinion heretoforefiled, Opinion No. 3282, heard December 13,
2000 and filed January 8, 2001, be withdrawn and the attached Opinion be

substituted. Appellant’s Petition for Rehearing is denied.

T 1SSO ORDERED.

s/Jasper M. Cureton, J.

S/C. Tolbert Goolsby, Jr., J.

s/Carol Connor, J.

Columbia, South Carolina

June 28, 2001.
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GusC. Smith, of the South Carolina Department of Social Services, of Conway,
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PER CURIAM: Larry B. Basnight appeals from an order of the family
court adjudicating him the father of aminor child and awarding child support.
We affirm.
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FACTSPROCEDURAL HISTORY

Helen Point is the natural mother of the minor child, the subject of this
action. In January of 1986, the mother initiated an action in South Carolina,
pursuant to the Uniform Reciprocal Enforcement of Support Act (the Act), to
establish support for the minor child, born December 14, 1984.

The State of North Carolina, as the responding state, proceeded with the
action pursuant to the Act and Basnight was notified to appear before a North
Carolinadistrict court. On April 11, 1986, the State of North Carolinafiled a
voluntary dismissal of the action becauseit had information that Point no longer
lived in South Carolina. Point, however, did still reside in South Carolinaand
the State of North Carolina thereafter filed a motion to reopen the case, which
was granted. Basnight filed a motion to dismiss the action, which was denied.

Basnight appealed this denial and, by order dated July 6, 1987, the North
Carolina Court of Appeals reversed and remanded the action to the trial court
ontheground that “ aparty cannot make any motions, and the court cannot enter
any order, in a cause after avoluntary dismissal has been taken in the cause.”
On remand, the North Carolinadistrict court dismissed the case with prejudice.

On August 16, 1994, the South Carolina Department of Social Services
(DSYS), as assignee of support payments due the child, instituted this action
against Basnight in South Carolina. The complaint alleged, inter alia, personal
jurisdiction over Basnight, aresident of Texas, pursuant to South CarolinaCode
Annotated Section 20-7-953(A)(1985).

By amended answer, Basnight denied DSS's allegations as to personal
jurisdiction, and asserted the claim was barred by the doctrine of res judicata.
Basnight also filed amotion to dismissfor, among other things, lack of personal
jurisdiction. After a December 7, 1994 hearing, the family court denied the
motion to dismiss. Basnight filed “exceptions’ to the order with the family
court, objecting to “any and all findings of fact, conclusions of law, [and] the

! Formerly codified at S.C. Code Ann. 88 20-7-960 et seq. (1985);
replaced by the Uniform Interstate Family Support Act, S.C. Code Ann. 88
20-7-960 et seg. (Supp. 2000), by 1994 Act No. 494, eff. July 1, 1994.
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entry and signing of a‘Final Order.

Thefamily court held ahearing on the exceptionsand reaffirmed the prior
order denying Basnight’s motion to dismiss. Basnight filed an appeal, which
was dismissed by our Supreme Court as an unappeal able interlocutory order.

Following a hearing on the merits, the family court issued its final order
concluding Basnight was the natural father of the minor child, and establishing
his child support obligation at $474.09 per month. The court found the support
obligation should be made retroactive to the date of the December 7, 1994
hearing, and thereby established Basnight’ sarrearageat $22,282.23, to berepaid
at arate of $25.00 per week. This appeal followed.

LAW/ANALYSIS

Per sonal Jurisdiction?

Basnight arguesthefamily court should have dismissed theactionfor lack
of persona jurisdiction. We disagree.

The party seeking to invoke personal jurisdiction against a nonresident
defendant via a long-arm statute has the burden of establishing jurisdiction.
Whitev. Stephens, 300 S.C. 241, 387 S.E.2d 260 (1990). The determination of
whether a trial court may exercise persona jurisdiction over a nonresident
defendant involvesatwo step analysis. 1d. First, the defendant’ s conduct must
meet the requirements of the applicable long-arm statute. 1d. Second, the
defendant must have sufficient contacts with South Carolina so that the
constitutional standards of due process are not violated. Id.

Long-Arm Satute

Wefind Basnight’ s conduct met the requirements of the long-arm statute
applied by the family court. The family court exercised personal jurisdiction
over Basnight pursuant to South CarolinaCode Annotated Section 20-7-953(A)
(1985). Section 20-7-953(A) provides, in pertinent part:

2 Basnight’sfirst, second, and seventh through tenth issues on appeal.
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Any person who has sexua intercourse in this State
thereby submits to the jurisdiction of the courts of this
State as to an action brought under this subarticle with
respect to achild who may have been conceived by that
act of intercourse.

S.C. Code Ann. § 20-7-953(A)(1985). The mother testified she and Basnight
had sexual intercoursein South Carolinatheweekend of March 16, 1984, which
resulted in the conception of the minor child.

Basnight argues thelong-arm statute does not apply asit was not enacted
until after the date of the minor child’s conception. We disagree.

Section 20-7-953(A) becameeffectiveon March 22, 1984, approximately
six days after the minor child's conception. See 1984 Act No. 307, 8 1. In
Thompsonv. Hofmann, our Supreme Court considered the application of along-
arm statute to actions commenced after the passage of the statute. Thompson,
263 S.C. 314, 210 S.E.2d 461 (1974). Distinguishing long-arm statutes from
implied consent statutes, the court concluded the long-arm statute applied
“regardless of when the cause of action may havearisen.” 1d. at 320, 210 S.E.2d
at 463. See E.H. Schopler, Annotation, Retrospective Operation of State
Statutes or Rules of Court Conferring in Personam Jurisdiction Over
Nonresidents or Foreign Corporations on the Basis of Isolated Acts or
Transactions, 19 A.L.R.3d 138, 141-42 (1968) (comparing long-arm statutes
that basejurisdiction on certain acts or transactions specified therein to implied
consent statutes that provide that certain acts or transactions are deemed to be
the consent to the appointment of alocal agent for the purpose of service of
process, concluding the former operate retrospectively but the latter do not as
it isnot possibleto retroactively imply consent); see aso Johnson v. Baldwin,
214 S.C. 545, 53 S.E.2d 785 (1949) (refusing to permit the retrospective
operation of an implied consent statute).

We concludethelong-arm statute acted retrospectively to confer personal
jurisdiction over Basnight although the minor child was conceived prior to the
enactment of the statute. Accordingly, we affirm thefamily court’ s application
of the long-arm statute to Basnight.
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Sufficient Minimum Contacts

In analyzing the second step necessary to exercise personal jurisdiction
over anonresi dent defendant, wefind Basnight had sufficient minimum contacts
with South Carolina to meet the constitutional standards of due process. In
determining whether a finding of minimum contacts comports with the due
process requirements of traditional notions of fair play and substantial justice,
the court must consider: (1) theduration of theactivity of the nonresident within
the state; (2) the character and circumstances of the commission of the
nonresident’ sact; (3) theinconvenienceresulting to the partiesby conferring or
refusing to confer jurisdiction over the nonresident; and (4) the state’' sinterest
inexercising jurisdiction. Clark v. Key, 304 S.C. 497, 405 S.E.2d 599 (1991).

The mother testified she met Basnight in late 1982 when he was stationed
at the United States Army post in Columbia, South Carolina. Basnight and the
mother engaged in sexual relationsin early 1983 and againin March, 1984. We
find Basnight’ stour of duty in South Carolinaand continuing rel ationship with
themother from 1983 to early 1984 sufficient under thefirst and second factors.

In analyzing the third factor, the inconvenience to the parties, we
recognize that Basnight is now stationed outside the state and defending a suit
in South Carolinaisinconvenient for him. However, we must weigh thisagainst
the final factor, South Carolina' s interest in exercising personal jurisdiction
over Basnight. We conclude South Carolina sinterest in the support of aminor
child residing withinitsbordersiscompelling. Accordingly, wefindthestate's
interest in exercising persona jurisdiction over Basnight outweighs any
hardship or inconvenience created by haling Basnight into the courts of this
state.

Res Judicata®

Basnight also arguesthefamily court erred in failing to find that the North
Carolinaorder of dismissal barred this action under the doctrine of resjudicata
We disagree.

3 Basnight’s third and fourth issues on appeal.
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“Thedoctrine of resadjudicata (or resjudicata) in the strict sense of that
time-honored L atin phrase had its origin in the principle that it isin the public
interest that there should be an end of litigation and that no one should be twice
sued for the same cause of action.” First Nat’l Bank v. United States Fid. &
Guar. Co., 207 S.C. 15, 24, 35 S.E.2d 47, 56 (1945). Under the doctrine of res
judicata, a final judgment on the merits rendered by a court of competent
jurisdiction, without fraud or collusion, is conclusive as to the rights of the
partiesand their privies. Griggsv. Griggs, 214 S.C. 177,51 S.E.2d 622 (1949).

Res judicata precludes the parties from relitigating issues actually
litigated and those that might have been litigated in the first action. Town of
Sullivan's Island v. Felger, 318 S.C. 340, 457 S.E.2d 626 (Ct. App. 1995). In
order for the doctrine of resjudicatato apply, the following elements must be
shown: (1) the identities of the parties are the same as the prior litigation; (2)
the subject matter is the same as the prior litigation; and (3) there was a prior
adjudication of the issue by a court of competent jurisdiction. Garris v.
Governing Bd. of South Carolina Reinsurance Facility, 333 S.C. 432, 511
S.E.2d 48 (1998); Lowev. Clayton, 264 S.C. 75, 212 S.E.2d 582 (1975); Wold
v. Funderburg, 250 S.C. 205, 157 S.E.2d 180 (1967).

Basnight hasfailed to establish thethird element. A North Carolinacourt
never issued a final order adjudicating the issues of paternity or the minor
child’ sentitlement to support. Resjudicata, therefore, doesnot apply to bar the
subsequent suit on the merits. See Garris, 333 S.C. 432, 511 S.E.2d 48 (noting
restraint in the application of the doctrine of resjudicataiswarranted when the
prior action was dismissed on procedural grounds); Allen v. Southern Ry. Co.,
218 S.C. 291, 62 S.E.2d 507 (1950) (plaintiff’s voluntary dismissal of first
actionleavessituation asthough no suit had ever been brought); Gault v. Spoon,
168 S.C. 160, 167 S.E. 229 (1932) (rgjecting defendant’ s plea of res judicata
against the plaintiff in the plaintiff’ s second actionin claim and delivery, where
thefirst action failed because the plaintiff failed to execute the bond required by
statute, because the first action was not allowed to proceed to a conclusion and
therefore decided nothing). See also McEachern v. Black, 329 S.C. 642, 496
S.E.2d 659 (Ct. App. 1998) (concluding adismissal without prejudiceisnot an
adjudication upon the merits and does not have res judicata effect).
Accordingly, weaffirmthefamily court’ sfinding that the action was not barred
by resjudicata.
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At oral argument, Basnight argued for the first time that the family court
erred in failing to apply Rule 41(b) of the North Carolina Rules of Civil
Procedure to dismissthis action based on the prior North Carolinaproceedings.
Thisissueisnot preserved for appellatereview. Seelnthe Interest of BruceO.,
311 S.C. 514, 429 S.E.2d 858 (Ct. App. 1993) (An appellant may not use oral
argument asavehicleto argueissues not argued inthe appellant’ sbrief.). Even
on the merits, however, we conclude Basnight is not entitled to relief.

On April 11, 1986, the State of North Carolina, on behalf of the minor
child, entered avoluntary dismissal of the North Carolina proceedings because
Point and the minor child no longer resided in South Carolina. On July 1986,
the State filed amotion to reopen the action. Thetrial court granted the motion.
Basnight appealed. TheNorth CarolinaCourt of Appealsreversedthetrial court
concluding the court could not grant any motions or enter any orders “after a
voluntary dismissal has been taken in the cause.” North Carolinav. Basnight,
Op. No. 8712DC214, filed June 16, 1987. The Court of Appealsremanded the
action for entry of an order in accordance with the opinion. 1d. Onremand, the
trial court entered a July 23, 1997 order of dismissal with prejudicerelying on
the one year limitation in Rule 41(a) of the North Carolina Rules of Civil
Procedure.

Basnight argues the dismissal order, pursuant to Rule 41(b) of the North
Carolina Rules of Civil Procedure, operates as an adjudication of the matter.
We disagree.

North Carolina sRule41(b) addressestheeffect of involuntary dismissals.
However, the North Carolina action at issue was voluntarily dismissed. Rule
41(a) addressesvoluntary dismissalsand states“[u]nless otherwise stated in the
notice of dismissal . . . the dismissal is without prejudice. . . . If an action
commenced . . . is dismissed without prejudice under this subsection, a new
action based on the same claim may be commenced within one year after such
dismissal. ...” Rule41(a)(1), N. C. Rules Civ. Proc.

However, the one year period to reinstitute the claim is stayed pending
appellate action over thevoluntary dismissal. West v. Reddick, Inc., 274 S.E.2d
221 (N.C. 1981). Furthermore, a trial court has no authority to exceed the
mandate of the appellate court on remand. 5 Am. Jur. 2d Appellate Review §
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784, at 453 (1995) (Once amandate is issued from an appellate court to atrial
court, thetrial court “is vested with jurisdiction only to the extent conferred by
the appellate court’s opinion and mandate.”). The North Carolina appellate
court concluded the trial court did not have subject matter jurisdiction to
entertain the motion to reopen the case and remanded the action for dismissal
according to that finding. The North Carolinatrial court did not have subject
matter jurisdiction to go beyond that mandate to apply Rule41 to theaction. A
foreign judgment is not entitled to full faith and credit if the rendering court
lacked subject matter jurisdiction over the action. Gregoirev. Byrd, 338 S.C.
489, 527 S.E.2d 361 (Ct. App. 2000).

Furthermore, this action was initiated under the Uniform Reciproca
Enforcement of Support Act. The Act’sremediesarein addition to, and not in
substitution for, any and all other remedies existing within the states. 67A
C.J.S. Parent & Child 8 90 (1978). “Thus, it has been held that an award for
support under the Act does not preclude alater statutory action for support . . .
" 1d. 8§90, at 441.

Finaly, Rule 41(a) of our rules of civil procedure does not include aone
year limitation. See Rule 41(a), SCRCP. We view North Carolina s one year
limitation as a procedural docket-clearing mechanism rather than a rule of
substantive law. Under South Carolina s public policy, the best interests of
minor children prevail over procedural impediments to obtaining support for
minor children. See Joiner v. Rivas, 342 S.C. 102, 536 S.E.2d 372 (2000)
(stating procedural rules are subservient to the court’ s duty to zealously guard
the rights of minors); Ex parte Roper, 254 S.C. 558, 563, 176 S.E.2d 175, 177
(1970) (“[W]here the rights and best interests of a minor child are concerned,
the court may appropriately raise, ex mero motu, issues not raised by the
parties.”); Galloway v. Galloway, 249 S.C. 157, 153 S.E.2d 326 (1967)
(concluding the court’ sduty to protect the rights of minors has precedence over
procedural rules).

Our family court did not err by not applying North Carolina’ s Rule 41(b)
tothisaction. Thus, evenif Basnight had preserved hisargument that the action
should be dismissed pursuant to North Carolina sRule41(b), wewould not find
him entitled to relief.
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Rule 60(b), SCRCP*

Basnight next argues the family court erred in refusing to allow arecord
hearing on the merits of his Rule 60(b), SCRCP, motion for relief from
judgment and/or infailing to issue astay pending ahearing onthe motion. DSS
avers Basnight filed his Rule 60(b) motion, then requested, in chambers, the
family court hold an emergency hearing. The court refused, and allegedly
advised Basnight to file awritten request for a hearing with the clerk of court.
Basnight instead filed this appeal.

The issue Basnight relies on in support of his Rule 60(b) motion has not
yet been presented to or ruled upon by the family court.> DSS admits the issue
“may have been collateral” and does not object to the matter being raised post-
trial. We find the issue is not ripe for review by this Court. See Baber v.
Greenville County, 327 S.C. 31, 488 S.E.2d 314 (1997) (finding anissuenot yet
presented to the Tax Commission not ripe for appellate review).

Error Preservation®

In his brief, Basnight finally argues the family court erred in: (1) failing
to dismiss this action because there exists no affidavit of proof of service of
process on Basnight; and (2) failing to dismiss the action where no guardian ad
litem was appointed for the child. Neither issuewasraised to or ruled upon by
thefamily court, and they arethereforenot properly beforethiscourt for review.
McDavid v. McDavid, 333 S.C. 490, 511 S.E.2d 365 (1999) (holding an issue
not raised to or ruled on by the family court should not be considered by the
appellate court).

For the foregoing reasons, the order on appeal is

AFFIRMED.

* Basnight’s eleventh issue on appeal.

> Basnight argues the determination of his child support must take into
account his obligation to his other children.

® Basnight’s fifth and sixth issues on appeal.
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CURETON, GOOLSBY and CONNOR, JJ., concur.
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Opinion No. 3362
Heard November 9, 2000 - Filed June 25, 2001

REVERSED
Thomas J. Finn, of Mullen Law Firm, of Hilton
Head I sland, for appellant.
J. Ray Westmoreland, of Hilton Head Island, for

respondent.

ANDERSON, J.: Dr. Mohammad B. Arbabi appealsthe tria
court’ s decision confirming title in Gary Johnson for a condominium Johnson
purchased at atax sale. Wereverse.

FACTSPROCEDURAL BACKGROUND

In January 1981, Dr. Arbabi and his wife, Akram Arbabi, as tenantsin
common, executed a contract to purchase a condominium in the Island Club
Horizontal Property Regime on Hilton Head Island from the Island Club
Investment Company (“1CIC”). Thesale pricewas$90,000. ICIC financed the
transaction. Title to the property was to remain in ICIC's name until the
Arbabis paid their debt in full.

The Arbabis decided in 1989 or 1990 to pay off the balance due ICIC.
Prior to recording the deed in the Arbabis’ names, Dr. Arbabi’s attorney
requested copies of the property tax bills for 1988, 1989, and 1990 from the
Beaufort County Tax Assessor. The attorney additionally asked the Tax
Assessor’ s office to send all futuretax billsto the Arbabis primary address at
3739 White Trillium Drive East in Saginaw, Michigan. The Beaufort County
authorities never responded to thisletter. On September 3, 1991, the Arbabis
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recorded their deed in the namesof “Mohammad B. Arbabi and Akram Arbabi.”

The property taxes for 1990 were not paid. The Beaufort County
Treasurer issued a warrant of execution against ICIC. On May 1, 1991,
Herschel J. Evans, Jr., the Deputy County Treasurer, sent a notice of the
delinquent tax saleto ICIC. Evans seized the property on July 2, 1991, and the
County took exclusive possession. TheCounty Treasurer advertisedthetax sale
in the name of ICIC. Johnson bought the property at the tax sale for $7,000.

Dr. Arbabi moved out of the couple’ sWhite Trillium Drive East homein
July 1992 dueto marital difficulties. By letter dated September 1, 1992, which
was addressed jointly to Dr. and Mrs. Arbabi, the County Treasurer stated the
property had been sold and could be redeemed by paying $2,329.40 by October
7,1992. The notice was sent to the White Trillium Drive East address.

In November 1992, the County Treasurer issued Johnson a tax deed,
which indicated the defaulting taxpayer was | CIC. Thedeed additionally stated
the tax collector mailed “to the owner of record on February 1, 1992 (year of
expiration of redemption period) a Notice addressed to Mohammed B. and
Akrem Arabi [sic] (owner of record on February 1, immediately preceding the
end of the redemption period).”

Johnson commenced an action to quiet title in January 1993. Dr. Arbabi
filed an answer and brought athird-party complaint against the Beaufort County
Treasurer’ s Office and the County Treasurer, individually, seeking to have the
tax deed voided.® Mrs. Arbabi did not make areturn. Both Johnson and Dr.
Arbabi moved for summary judgment. The Circuit Court held the County had

! Dr. Arbabi’s claims against Beaufort County and the treasurer are not
part of this appeal.



complied with S.C. Code Ann. § 12-51-40(d)? in advertising the property inthe
name of | CIC, the delinquent taxpayer for the 1990 taxes. Dr. Arbabi’ s motion
was denied upon thisground. The court decided, however, the County did not
comply with § 12-51-120.3

2 Section § 12-51-40(d) stated, in part:

The property must beadvertised for saleat public
auction. The advertisement must be in a newspaper of
general circulation within the county or municipality,
iIf applicable, and must be entitled “Delinquent Tax
Sale” It shall include the delinquent taxpayer’s name
and the description of the property, a reference to the
county auditor's map-block-parcel number being
sufficient for a description of realty. The advertising
must be published once aweek prior to the legal sales
date for three consecutive weeks for the sale of red
property, and two consecutive weeks for the sale of
personal property.

* When the County Treasurer sent the redemption notice to the Arbabis,
§ 12-51-120 read, in part:

Neither more than forty-five days nor less than
twenty days prior to the end of the redemption period
for real estate sold for taxes, the person officialy
charged with the collection of delinquent taxes shall
mail a notice by “certified mail, return receipt
requested — deliver to addresseeonly” to theowner of
record immediately preceding the end of the
redemption period at the best address of the owner
available to the person officialy charged with the
collection of delinquent taxes that the real property
described on the notice has been sold for taxes and if
not redeemed by paying taxes, assessments, penalties,
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The judge found: “Each owner had an interest in the property and the
statute requires that each owner receive notice by * certified mail return receipt
requested — deliver to addressee only.” One notice addressed to two owners
does not comply with the notice requirements of S.C. Code Ann. § 12-51-120.”
Consequently, the court granted summary judgment to Dr. Arbabi and the tax
deed was declared invalid. Upon Johnson’'s motion to alter or amend the
judgment, the court modified its order. Thejudge declared Mrs. Arbabi to bein
default. He additionally granted Johnson the relief requested in the complaint,
but only as to the undivided half-interest of Mrs. Arbabi. Dr. Arbabi was
ordered to pay Johnson one-half of the bid price and other amounts associated
with the sale.

Dr. Arbabi appealed the Circuit Court’s decision. In an unpublished
opinion, Johnson v. Arbabi, Op. No. 96-UP-008 (S.C.Ct.App. filed January 8,
1996), this Court deemed the trial court’s issuance of relief to Dr. Arbabi was
erroneous. “Dr. Arbabi did not state as a ground for his motion the County’s
failureto comply with 8 12-51-120 .... Hence, the circuit court should not have
addressed this ground.” This Court determined the parties were back to the
respective positions they occupied before the summary judgment order and the
casewould continueasif theruling on Dr. Arbabi’ s motion had not been made.

On remand, the trial court found the County Treasurer complied with
§ 12-51-40(d) when it advertised the property in the name of 1CIC because: (1)
| CIC was the defaulting taxpayer; and (2) the County Treasurer was not aware
of the unrecorded land contract between ICIC and the Arbabis. The judge
additionally ruled the County Treasurer satisfied 8§ 12-51-120 when it sent only
onenoticeviarestricted delivery totheWhite Trillium Drive East address. Mrs.

costs and eight percent interest on the bid pricein the
total amount of dollars on or before

(twelve months from date of sale) ... atax
titlewill bedelivered to the successful purchaser at the
tax sale.
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Arbabi signed for the notice, which was addressed jointly to Dr. and Mrs.
Arbabi; however, Dr. Arbabi nolonger lived at theresidence. Thecourt decreed
Mrs. Arbabi acted asDr. Arbabi’ sagent; thus, her knowledge of the proceedings
in Beaufort County wasimputed to him. Further, Dr. Arbabi wasfound to have
ratified theactionsof hiswife: “[Dr.] Arbabi made Mrs. Arbabi hisagent by not
returning to the White Trillium address after they separated ... [Dr.] Arbabi did
not stop Mrs. Arbabi fromreceivinghismail ... [Dr.] Arbabi ratified theactions
of his wife that were done on his behaf and the conduct of the parties
establishes the agency relationship.” Dr. Arbabi’s argument regarding the
County Treasurer’s lack of adherenceto § 12-51-130,* a provision that in part
gpecifies the recital of certain procedural information in the issuance of atax
deed, was regjected. The judge noted the issue was not raised in Dr. Arbabi’s
pleadings and asseverated he would have ruled against Dr. Arbabi even if the
Issue had been properly before the court. Johnson was declared to hold avalid
title to the condominium.

STANDARD OF REVIEW

Thisis an action in equity. See Godfrey v. Webb, 277 S.C. 246, 285
S.E.2d 883 (1982) (ruling suit to set aside a tax deed is in equity); Bryan v.
Freeman, 253 S.C. 50, 168 S.E.2d 793 (1969) (holding an action to quiet title
Is equitable in nature). Therefore, this Court may find facts according to our
own view of the preponderance of the evidence. Townes Assocs. v. City of
Greenville, 266 S.C. 81, 221 SEE.2d 773 (1976). In addition, this appeal
presents novel issues of law. In such a circumstance, we are free to decide

* When this dispute arose, § 12-51-130 propounded, in part:

The tax title shall include, among other things, the
name of the defaulting taxpayer, the date of the
execution, the datetherealty was posted and by whom,
and the dates each certified notice was mailed to the
party or parties of interest, to whom mailed and
whether or not received by the addressee.
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Issues presented to us with no particular deferenceto thetrial court’ s findings.
S.C. Congt. art. V, 885 & 9; S.C. Code Ann. 88 14-3-320 & -330 (1976 &
Supp. 2000); S.C. Code Ann. § 14-8-200(a) (Supp. 2000); I'on, L.L..C.v. Town
of Mt. Pleasant, 338 S.C. 406, 526 S.E.2d 716 (2000).

| SSUES

l. Did the tria court err by declaring Mrs. Arbabi was Dr.
Arbabi’ s agent when she received the notice of the right to
redeem from the Beaufort County Treasurer?

II. Did the tria court err in holding the Beaufort County
Treasurer complied with the provisions of 8§ 12-51-120 by
mailing only one notice of theright to redeemto Dr. and Mrs.
Arbabi?

LAW/ANALYSIS

|. Agency Relationship Between Dr. and Mrs. Arbabi

Dr. Arbabi argues the trial court erred in holding Mrs. Arbabi was his
agent at the time she received the redemption notice and that consequently, her
knowledge of the tax sale was imputed to him. We agree.

In 1992, the law required tax authorities to send property owners notice
of the redemption period’s approaching end by “certified mail, return receipt
requested — deliver to addressee only.” S.C. Code Ann. § 12-51-120 (Supp.
1991). The Genera Assembly amended the statute in 1996 to substitute
“restricted delivery” for “deliver to addressee only” to conform with posta
regulationterminology. Act No. 431, 1996 Acts2622. TheUnited States Postal
Service describes “restricted delivery” service as permitting “a mailer to
deliver only to the addressee or addressee’ s authorized agent.” InreRyan
Inv. Corp., 335 S.C. 392, 394-95, 517 S.E.2d 692, 693 (1999) (quoting United
States Postal Services Domestic Mail Manual § S916.1.1) (emphasis added).




On remand, the trial court concluded an agency relationship could be
implied from therelationship that existed between Dr. Arbabi and Mrs. Arbabi.
This Court holds an implied agency cannot satisfy the requirementsrelating to
the receipt of aredemption notice. An addressee’ s*authorized agent” can only
be a person acting pursuant to the express authority of the addressee. See
United States Postal ServicesDomestic Mail Manual § S916.3.1 (“Mail marked
‘Restricted Delivery’ is delivered only to the addressee or to the person
authorized in writing as the addressee’ s agent to receive the mail ....").

During thetrial, the following colloquy occurred:

Counsel for Dr. Arbabi: | would ask that there is certainly no
evidence here that there was [an]
agency relationship.

TheCourt: Wéll, let meask you this. A husband

Is always an agent for awife and a
wife is aways an agent for her
husband in a situation like this. |
mean —

TheCourt: I’mjust thinking. Youknow,just like
you have parents are natura
guardiang[,] so you've got natural
agents....

The court’ s pronouncement on this facet of agency law was incorrect.

A spouse, whether husband or wife, isnot the agent of the other by virtue
of the marital relationship that exists between them. Restatement (Second) of
Agency 8 22, cmt. b (1957). In Barber v. Carolina Auto Sales, 236 S.C. 594,
115 S.E.2d 291 (1960), the wife traded in the husband's car for a new
automobile while the husband was stationed in Germany with the Army. The
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wifedid not have permission, express or otherwise, to dispose of the husband’ s
car. Upon his return, the husband brought a conversion action against the
dealership. A nonsuit wasgranted by thetrial court upon the grounds, inter alia,
the husband’ s absence created the implied authority in the wife to act on his
behalf and trade the automobile. The Supreme Court disagreed with the trial
court’ s assessment:

Where the wife is left in possession of the husband’'s property
during hisabsence, aswhere he has absconded and hiswhereabouts
areunknown, thelaw will imply or presumethat sheisacting ashis
agent and that she has authority to exercise the usua and ordinary
control over the property. However, the mere fact that the
husband is absent does not giveriseto a presumption that the
wife is his agent generally; her authority springs from and is
limited to what can be reasonably presumed to be the intention of
the husband; it does not extend beyond the authority which is
usually and customarily conferred by husbands under the same or
similar circumstances.

Id. at 598, 115 S.E.2d at 293 (citations omitted) (emphasis added); see also 41
C.J.S. Husband & Wife 8§56 (1991) (“A spouse may constitute the other spouse
asan agent either expressly or impliedly; but, if agency isimplied, it must be by
conduct, and not merely from aparty’ sposition asaspouse. Moreover, agency
of aspouse should not beimplied lightly, especially when the other spouse may
be prgudiced serioudly.”) (footnotes omitted); Annotation, 41 Am. Jur. 2d
Husband and Wife § 155 (1995) (“Agency between spouses does not
automatically arisefromthemarital relationshipitself.”) (footnoteomitted); S.C.
Jur. Agency 8 6 (1994) (“No presumption arises from the fact of the marital
relationship, without more, that [a spouse] is the agent of [the other spousg].”)
(footnote omitted).

A spouseis not jure mariti the agent of the other spouse. Pitt v. Speight,
24 S.E.2d 350 (N.C. 1943). If such an agency isrelied upon, it must be proven.
1d.; seealso Hinson v. Roof, 128 S.C. 470, 475, 122 S.E. 488, 490 (1924) (“The
marriagerelation of the parties ... isnot necessarily enough to establish thefact
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that the one is the agent of the other. There must be other proof.”) (quoting
Lungev. Abbott, 95A. 942, 943 (Me. 1915)). Theexistence of agency between
husband and wife is governed by the same rules that apply to other forms of
agencies. Truev. Cudd, 106 S.C. 478, 91 S.E. 856 (1917). Attrial, Dr. Arbabi
denied authorizing his wife to accept certified mail on his behalf.
Concomitantly, there is no evidence in the record indicating Dr. Arbabi
permitted Mrs. Arbabi to act upon his behalf regarding management of the
Beaufort County property. Wehold thetria court erred in finding Mrs. Arbabi
was Dr. Arbabi’ s agent when she received the notice of the right to redeem.

II. Sufficiency of Single Notice

Dr. Arbabi argues the trial court erred in finding the County Treasurer
complied with § 12-51-120 when it mailed a joint redemption notice to Dr.
Arbabi and Mrs. Arbabi. We agree.

The South CarolinaSupreme Court and this Court have held theenforcing
agencies of government to strict compliance with al the lega requirements
surrounding tax sales. E.g., Dibble v. Bryant, 274 S.C. 481, 265 S.E.2d 673
(1980); Manji v. Blackwell, 323 S.C. 91, 473 S.E.2d 837 (Ct. App. 1996).
Because notice to landowners, as required by the tax sales statutes, is
constructive rather than actual, the courts requires strict compliance with these
statutes. Southern Region Indus. Realty, Inc. v. Timmerman, 285 S.C. 142, 328
S.E.2d 128 (Ct. App. 1985); Taylor v. Jennings, 233 S.C. 600, 106 S.E.2d 391
(1958); Osbornev. Vallentine, 196 S.C. 90, 12 S.E.2d 856 (1941); Dickson v.
Burckmyer, 67 S.C. 526, 46 S.E. 343 (1903); seealso 72 Am. Jur. 2d State and
Local Taxation § 1019 (1974) (stating the requirements of the statute as to the
service and proof of service of the notice required to terminate an owner’ sright
to redeem from atax sale are considered mandatory and required to be strictly
followed). “Thesound view isthat al requirements of thelaw leading up to tax
saleswhich areintended for the protection of the taxpayer against surpriseor the
sacrifice of his property are regarded to be mandatory, and are to be strictly
enforced.” Aldridge v. Rutledge, 269 S.C. 475, 478, 238 S.E.2d 165, 166
(1977) (quoting Osborne, 196 S.C. at 94, 12 S.E.2d at 858); see also Marx v.
Hanthorn, 148 U.S. 172, 180, 13 S. Ct. 508, 510, 37 L .Ed. 410(1893) (“ Asthere
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must be express statutory authority for selling lands for taxes, and as such sale
Isin the nature of an ex parte proceeding, there must be, in order to make out a
validtitle ... compliance with the provisions of the law authorizing thesale. A
statutory power, to be validly executed, must be executed according to the
statutory directions.”).

A taxing authority’s failure to give the required notice is not excused
regardlessof whether thetaxpayer received actual notice. Manji, 323 S.C. at 93,
473 S.E.2d at 838 (citing Aldridge, 269 S.C. at 478, 238 S.E.2d at 166); seealso
South Carolina Fed. Sav. Bank v. Atlantic Land Title Co., 314 S.C. 292, 295,
442 S.E.2d 630, 632 (Ct. App. 1994) (“ Statutory requirements protecting agai nst
tax sale forfeiture of real property are strictly construed, and statutory notice
requirements may not be circumvented simply by establishing actual notice of
atax sale.”) (citation omitted). Failureto give proper notice is a fundamental
defect that rendersthe proceedings absolutely void. Donohuev. Ward, 298 S.C.
75, 378 S.E.2d 261 (Ct. App. 1989); see also 72 Am. Jur. 2d State and L ocal
Taxation 8 916 (1974) (“ Statutory requirements of notice of a tax sae are
imperative and must be complied with; in the absence of notice to the tax
delinquent, a sale passes no title to the tax purchaser.”) (footnote omitted).

It is well established “[w]hen ... land is owned in fee by tenants in
common, noticeto one of them [of theimpending tax sal€e] isnot sufficient, and
iIf noticeis not given to all of them, the saleisvoid, at |least against those who
have not been notified.” 72 Am. Jur. 2d State and L ocal Taxation § 924 (1974)
(footnote omitted). The same rule applies regarding redemption notices: each
co-tenant isequally entitled to separate notice. Without proper notice, theentire
transaction isvoid. Asa practical matter, we find one notice addressed to two
or more tenants in common cannot meet the requirements of § 12-51-120. In
sending asingle notice, atax authority assumes the co-tenant who receivesthe
notice will share it with the other co-tenants. Such an assumption does not
comport with our case law requiring strict compliance with the notice
requirementsto afford each co-tenant protection against surpriseor thesacrifice
of hisproperty. Accordingly, wefindthetrial court erred in holding the County
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Treasurer complied with § 12-51-120.°

This Court has promulgated: “[W]here a statute requires as a condition
precedent to foreclosing ataxpayer’ srightsin property sold for taxesthat he be
given notice of hisright to redeem, such arequirement is‘ generally regarded as
jurisdictional, and therefore, the owner’ sright of redemption cannot be cut off
unlesstherequired noticeisgiven.”” Goodv. Kennedy, 291 S.C. 204, 207, 352
S.E.2d 708, 711 (Ct. App. 1987) (quoting 72 Am. Jur. 2d State and L ocal
Taxation § 1010 (1974)).

Courts in other jurisdictions have recognized or held the statutory
provisionsregarding noticeto redeem aremandatory, and that strict compliance
with these requirementsisessentia to the validity of atax proceeding. NoraA.
Uehlein, Annotation, Right of Interested Party Receiving Due Notice of Tax
Saleor of Right to Redeem to Assert Failure or Insufficiency of Noticeto Other
|nterested Party, 45 A.L.R.4th 447 (1986). In many circumstances, the failure
to rigidly observe the notice procedures governing tax sales has resulted in the
nullification of an entire transaction. See, e.q., Montgomery v. Gipson, 69
So0.2d 305 (Fla. 1954) (holding notice of right to redeem to one spouse was
insufficient and tax deed was void); Brousseau v. Conklin, 3 N.W.2d 260, 261
(Mich. 1942) (“Until the statutory notice is served upon al parties entitled
thereto and proof thereof is made and filed, the right of redemption remainsto
all.” (citation omitted)); Bodinger v. Garrison, 294 N.Y.S. 916 (N.Y. App. Div.
1937) (ruling failure of holder of tax deed to give notice to redeem to dll

> Inits prior opinion, this Court stated:

“[E]venif theissue of notice under 812-51-120 [had been properly
presented to] the trial court, we hold the statute does not require
separate notices to have been sent to the Arbabis. A joint notice
was sufficient if the statue was otherwise complied with and both
Dr. and Mrs. Arbabi signed the certified mail receipt for the joint
notice.” Thisstatement wasobiter dictum and isnot binding on our
present consideration of the issue.
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interested parties, asrequired by law, vitiates tax deed); Teslovich v. Johnson,
406 A.2d 1374 (Pa. 1979) (concluding tax sale was voided where separate and
individual noticewas not provided to each named owner of the property, per the
mandate of the state law).

In contrariety, other tribunals have held the failure to provide notice to a
party having an interest in property renders the sale as to that party’s interest
invalid, but does not prevent the sale from being valid and effective as to the
partiesduly served. 72 Am. Jur. 2d State and L ocal Taxation § 925 (1974); see
also, e.q., Hatcher v. Howes, 128 SW. 335 (Ky. 1910) (holding while sale of
interest of a property owner was void for lack of notice, it does not invalidate
the sale of remaining interests); In relnterstate L and Co., 43 So. 173 (La. 1906)
(finding adult co-owner was not entitled to relief when he received notice;
however, notice to adult was not binding on minor co-owners); Nugent v.
Lindsley, 135 A. 271 (N.J. Ch. 1926) (voiding sale of interests of owners who
had not been served, but upholding sale of interests of those who had received
notice).

South Carolina's tax sales laws were promulgated to protect the
government against wilful, persistent, and long standing delinquents. They were
not created to punish taxpayers who have failed to pay their taxes because of
legitimate mistake or error. The divestiture of a person’s property due to
outstanding tax obligationsisadrastic and serious measure. \When government
Issues notices relating to tax sales and redemption, it must do so in punctilious
compliance with the procedures outlined within the 1976 Code. Failure to
assiduously follow the delineated processes may result in the inequitable
deprivation of an owner’s rights in his property. Therefore, we hold any
material deviation from the notice requirements will eventuate in the complete
abrogation of atransaction granting title to atax sale purchaser.

CONCLUSION

We rule § 12-51-120 requires the notice of the right to redeem to be
mailed to the owner of record or the owner’s “authorized agent.” The law of
implied agency isnot applicableto the notice requirements of atax sale. Under
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thestatute and theregul ations of the United States Postal Service, anaddressee’ s
“authorized agent” is an agent acting with expr ess authority of the addressee.

Finally, giventhisstate’ smandatethat all proceedingsleadingtoatax sale
must strictly fulfill the statutory requirements to avoid a forfeiture of the
taxpayer’ s property, we hold ataxing authority’ s failure to provide a co-tenant
with notice of redemption voidstheentiresale. Asthe County Treasurer failed

to provide Mr. Arbabi notice asrequired by § 12-51-120, wefind the entire tax
saleisvoid. The tria court thus erred in quieting title to the condominium

in Johnson.
REVERSED.®

HEARN, C.J., concurs.

STILWELL, J., dissentsin a separate opinion.

® Inlight of thisdisposition, weneed not examine Dr. Arbabi’ sremaining
issues on appeal. See Futch v. McAllister Towing of Georgetown, Inc., 335
S.C. 598, 613, 518 S.E.2d 591, 598 (1999) (ruling appellate court need not
review remaining issueswhen disposition of prior issuesaredispositive) (citing
Whiteside v. Cherokee County Sch. Dist. No. One, 311 S.C. 335, 428 S.E.2d
886 (1993)).

This Court declines to address Johnson'’ s additional sustaining grounds.
Rule 220(c), SCACR; I'on, L.L.C. v. Town of Mt. Pleasant, 338 S.C. 406, 420
n.9, 526 S.E.2d 716, 723 n.9 (2000) (holding appellate court may decline
addressing respondent’ s additional sustaining grounds when it reverses prior
court’ sdecision) (citing Smith v. Haynsworth, Marion, McKay & Guerard, 322
S.C. 433, 472 S.E.2d 612 (1996)).
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STILWELL, J. (dissenting): Whilel agreewiththemgority’ sanalysis
and result on the question of the agency relationship between Dr. and Mrs.
Arbabi, under the peculiar circumstancesof thiscasel respectfully disagreewith
their conclusion on the question of the sufficiency of the legal notice.
Therefore, | dissent.

The critical issueiswhether the tax collector of Beaufort County strictly
complied with the requirements of S.C. Code Ann. § 12-51-120 (2000 & Supp.
2000) in sending only one written notice addressed to co-tenants at their home
address rather than two notices to the same address.

Whilethelaw of this state ungquestionably requires the taxing authorities
to strictly comply with all thelegal requirements surrounding tax sales,” | think
those requirementswere met in thiscase. First, thereisno question but that the
correct method of mailingwasemployed. That isthefactual distinction between
this case and Manji v. Blackwell ,® where the notice was sent certified mail only
and not “deliver to addresseeonly.” That deviation from the requirement of the
statute was the sole reason the tax sale was held to be invalid in Manji.

Second, the correct and appropriate address was utilized. That is the
distinguishing factor between this case and the cases of Benton v. L ogan,® and
Good v. Kennedy.'® In Benton, it was determined that the tax official failed to
exercise due diligence in determining the best address available when a notice
was returned to him marked “ Forwarding Order Expired.” No such return was
madeinthiscase. In Good, thetax collector used an address other than the one
on the deed and atax sale was set aside for that reason. Thereisno question but

! Tanner v. Florence County Treasurer, 336 S.C. 552,521 S.E.2d 153
(1999).

8 323S.C.91, 473 S.E.2d 837 (Ct. App. 1996).
9 323 S.C. 338,474 S.E.2d 446 (Ct. App. 1996).
10 291 S.C. 204, 352 S.E.2d 708 (Ct. App. 1987).
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that the correct address of Dr. and Mrs. Arbabi was utilized in this case, asit
was the address they put on their deed and was additionally confirmed by |letter
from Dr. Arbabi’ s personal attorney directing any and all noticesto him be sent
to the address utilized by the county treasurer.

Under the circumstances, the sole question then is whether the county
treasurer should have sent two separate notices to the same address. If so,
should he have sent two notices, both addressed to both people, or should he
have sent the two notices addressed individually? It is respectfully submitted
either way the result would have been identical to the result in this case.

It is as important to point out what this case does not involve as what it
does involve. It does not involve failing to send the required notice to the
delinquent taxpayer. The notice was sent to Dr. Arbabi at his best address. It
does not involve multiple owners who each provide separate addresses for tax
notice purposes. Both owners provided the same address. It does not involve
afailure to exercise due diligence. There was no reason for the treasurer to
believe that Dr. Arbabi was not being appropriately noticed pursuant to the
statute. It makeslittle senseto methat where multiple ownersprovideonly one
addressfor notice purposes each one must be sent aseparate notice but all to the
same address.

Had the statute in question been worded so asto provide that the mailing
must be made to “each owner of record,” | would have no complaint with the
result reached by the mgjority. However, the statute merely requires notice be
sent “‘to the owner of record’ . . . a the best address of the owner available.”
The cardinal rule of statutory construction is to ascertain and effectuate the
intent of the legislature**  Under the plain meaning rule, it is not the court’s
place to change the meaning of a clear and unambiguous statute.*

11 Charleston County Sch. Dist. v. State Budget & Control Bd., 313
S.C. 1,437 S.E.2d 6 (1993).

2 Hodgesv. Rainey, 341 S.C. 79, 533 S.E.2d 578 (2000).
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Under the circumstances of this case, | would hold that the specific
requirements of the statute have been met and, while it is regrettable that
Dr. Arbabi did not receive actual notice, that is not required by the statute and
hisfailureto recelve noticeis not attributable to any omission on the part of the
treasurer, but is solely due to his own unfortunate situation. | would affirm.
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GOOLSBY, J.: Inthispremisesliability action, Anne Pinson appeal sthe
denia of her motion to vacate a default judgment awarding Keith Watts
$95,000.00 in actual and $5,000.00 in punitive damages. We affirm.

FACTUAL/PROCEDURAL BACKGROUND

Keith Wattsfiled thisaction alleging that on August 8, 1992, he was shot
by Victor Maceo Riley on the premises of the Elite Ghana Lounge. Watts
claimed the defendants, including Pinson, inter alianegligently failed to protect
him and other customersfrom Riley; negligently served Riley alcohol while he
was intoxicated; failed to employ competent security; failed to promptly
summon police; and failed to immediately aid him after the shooting.

Watts served Pinson with the complaint on February 3, 1995. When
Pinson failed to answer within thirty days, Watts filed an affidavit of default.
On May 21 and 27, 1998, Watts's counsel hand-served Pinson with notice that
a hearing to determine damages had been set for May 28, 1998.

Pinson went to the courthouse on the schedul ed date to attend the damages
hearing but left before it began. When Pinson arrived, she asked the clerk of
court if she had to be present for the hearing. The clerk responded, “Well, no,
you don’t have to be here if you don’t want to be here.” Pinson then left.

! Because oral argument would not aid the court in resolving theissueson
appeal, we decided this case without oral argument pursuant to Rule 215,
SCACR.
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At the hearing, Watts testified he went to the Elite Ghana nightclub with
hiscousin on August 8, 1992. Elite Ghanasecurity later escorted Wattsand his
cousin from the club (apparently after an altercation). Within minutes, security
broke up a confrontation involving Watts and his cousin outside the club.
Security then “ disappeared.” Before Wattsand hiscousin could get to their car,
Riley appeared and shot Watts in the right kneecap.

Watts missed two yearsfromwork, lost hiscar, and incurred medical bills
of $20,000.00. Watts characterized the Elite Ghanaas being in a“high crime”
area and stated there had been prior shootings at the club. The court entered
judgment against Pinson and one other defendant in favor of Waitts for
$95,000.00 in actual damages and $5,000.00 in punitive damages.

In amotion dated May 3, 1999, Pinson sought to set the judgment aside
pursuant to Rule 60(b)(4), SCRCP, arguing the judgment was void due to
improper service and lack of notice of the damages hearing.

On July 1, 1999, Pinson made a second motion to set aside the judgment,
this time arguing the verdict was not supported by the evidence, the judgment
constituted a fraud, and the complaint failed to state a cause of action. At the
hearing, the two motions to set aside the judgment were consolidated into a
single motion.

Thetrial court denied the motion.? Pinson appeals.

2 The court noted Pinson did not make a timely motion for relief under
Rule 55(c). Pinson did not make any motion until after the default judgment;
therefore, Rule 55(c) is not applicable. See Ricksv. Weinrauch, 293 S.C. 372,
360 S.E.2d 535 (Ct. App. 1987) (applying Rule 55(c) standard when party
moved to set aside entry of default prior to default judgment).
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LAW/ANALYSIS

Pinson arguesthat Watts' scomplaint failsto allege acause of action upon
which ajudgment can be granted and, that as such, the default judgment agai nst
her should be set aside. We disagree.

The determination of whether Watts's complaint states a valid cause of
action must be made solely upon the allegations set forth inthe complaint.®> The
question is whether, in the light most favorable to the plaintiff and with every
doubt resolved in his behalf, the complaint states any valid claim for relief.*

The elements for a cause of action in negligence are: 1) a duty of care
owed to the plaintiff by the defendant; 2) a breach of that duty by some
negligent act or omission; and 3) damage proximately resulting from that
breach.> All three elements must be present or the cause of action will fail.°

We find the complaint was sufficient to state a cause of action against
Pinson.” Watts's complaint alleged that Pinson, as an agent, servant, board

® Gentry v. Yonce, 337 S.C. 1, 522 S.E.2d 137 (1999); Cowart v. Poore,
337 S.C. 359, 523 S.E.2d 182 (Ct. App. 1999).

“ Washington v. Lexington County Jail, 337 S.C. 400, 523 S.E.2d 204 (Ct.
App. 1999).

> Stevensv. Allen, 342 S.C. 47, 536 S.E.2d 663 (2000).

¢ Washington, 337 S.C. at 405, 523 S.E.2d at 206.

7 See Parks v. Characters Night Club, Op. No. 3342 (S.C.Ct.App. filed
May 21, 2001) (Shearouse Adv.Sh. No. 18 at 29) (stating if the place or
character of a land owner’s business, or his past experience, is such that he
should reasonably anticipate careless or criminal conduct on the part of third
persons, either generally or at some particular time, he may be under aduty to
take precautions against it, and to provide a reasonably sufficient number of
servants to afford a reasonable protection); see also Jeffords v. L esesne, 343
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member, or employee of the Elite Ghana,® owed aduty to Watts and negligently
failed to prevent Riley from shooting Waitts,” negligently failed to employ
adequate security,”® and negligently served Riley acohol while he was

S.C. 656, 541 S.E.2d 847 (Ct. App. 2000) (finding the place and the character
of the businessraised afactual issue concerning the reasonabl e foreseeability of
criminal conduct of a third party and the necessity of taking reasonable
precautions, such as providing security or a reasonably sufficient number of
servants, to afford protection).

& Watts's complaint allegesin Paragraph 3:

3) That Defendant Ann Pinson, Joseph King and Abraham Jeter
are agents, servants, Board members, and employees of the
Defendant business concerns [i.e., Metro Security, alk/a Metro
Security Agency, Elite Ghana Lounge, Sloans Incorporated and
Blue Morocco Cocktail Lounge & Club, Inc.].

® Watts's complaint allegesin Paragraphs 6 and 7:

6) That Defendants did or should have foreseen that the assault
against the Plaintiff would occur because Victor Maceo Riley had
been involved in similar altercations on Defendants' premises on
prior occasions and has a reputation in the community for violent
behavior, particularly when intoxicated.

7) That Despite Defendants’ notice of the danger that Victor
Maceo Riley would commit an assault, Defendant negligently
failed to adopt and enforce a policy of barring Victor Maceo
Riley from the premises and negligently failed to remove Victor
Maceo Riley from the premises when his behavior warranted
such action on the date of the assault against Plaintiff.

0 Watts's complaint alleges in Paragraph 9:

9) That Defendant negligently failed to employ competent
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intoxicated and disorderly.” The complaint further stated that Pinson's
negligence in these regards caused Watts's injury.*

Pinson maintains the complaint was insufficient because Watts failed to
allege necessary factssuch as: 1) why Wattswasat the Elite Ghana; 2) how long
he had been at the club prior to the shooting; 3) Watts was a customer; and 4)
Pinsonwasthelandlord. Wedisagree. “The purpose of apleadingisfair notice
to the opponent and the court.”** In this state, Rule 8, SCRCP, mandatesthat a
pleading contain “ ultimatefacts’ rather than “ evidentiary facts’ to stateacause
of action. “Ultimate facts fal somewhere between the verbosity of
‘evidentiary facts' andthesparsity of ‘legal conclusions.’”*> Thecomplaint here

security guards or “bouncers’ who could have controlled Victor
Maceo Riley and thereby prevented the assault.

1 Watts's complaint alleges in Paragraph 8:

8) That on the date of the assault, Defendants negligently served
intoxicating liquor to Victor Maceo Riley when he was
intoxicated, even though Defendants knew or should have known
that doing so increased the danger that Victor Maceo Riley would
act in aviolent manner.

2 Wetts' s complaint alegesin Paragraph 12:

12) That the Plaintiff’s injuries were the direct, proximate and
foreseeable results of the carelessness, gross negligent, reckless,
willful and wanton acts and/or omissions of the Defendants.

1 James F. Flanagan, South Carolina Civil Procedure 59 (2d ed. 1996).

“ |d. at 58-59.
* 1d. at 59.



gave fair notice of Watts's claim, alleging as it did what we consider to be
“ultimate facts.”

AFFIRMED.

HEARN, C.J., and CONNOR, J., concur.
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HUFF, J.: Mrs. H and Mr. H appeal from an order of the family
court terminating their parental rightsto two minor children, the older child and
the younger child. We affirm.

66



FACTUAL/PROCEDURAL BACKGROUND

Mrs. H is the natural mother of the older child and the younger
child. Mr. H is the younger child's natural father and the older child’'s
stepfather.

Law enforcement officers took the older child into emergency
protective custody on June 2, 1992, after the Department of Social Services
(DSS) received areport alleging she had been sexually abused, had bruises on
her legs, and had head lice. The younger child was taken into emergency
protective custody pursuant to an ex parte order dated August 28, 1992, dueto
risk of sexual abuse.

After amerits hearing in October of 1992, the family court, by its
order dated December 15, 1992, continued custody with DSS. Inits order, the
court found: (1) Mr. H had inappropriately touched the older child in her
vagina area; (2) Mrs. H would be unable or unwilling to protect the child from
such abuse because she did not believe the abuse occurred; and (3) Mr. H’'s
conduct with the older child placed the younger childin danger “until suchtime
as Mr. H and Mrs. H can be rehabilitated . . . .” In the same order, the court
approved atreatment plan for Mr. H and Mrs. H and directed both parents to
comply with its terms,

Mrs. H and Mr. H filed a pro se motion dated December 29, 1992,
seeking reconsideration of the December 15, 1992 order pursuant to Rule
60(b)(1), (2), (3), (4), and (5), based on newly discovered evidence.! A hearing
on the motion was set for September 23, 1993, but was subsequently continued.
Mr. H and Mrs. H through their attorney, filed an amended motion to reconsider
on November 30, 1993, and the court reschedul ed the hearing for December 14,
1993. Onthesameday, DSSfiled areturn opposing themotion, and the hearing
was rescheduled for December 17, 1993. After the December 17th hearing, the

' In response to the court’s questioning at oral argument, Mrs. H’s and
Mr. H’ scounsel acknowledged the motion was made pursuant to Rule 60, rather
than Rule 59, SCRCP.



court issued an order dated January 24, 1994, continuing the hearing and finding
the motion should be heard by the judge who issued the December 15, 1992
order.

Subsequent to the December 15, 1992 order and up until April 1998,
the family court held numerous review and motion hearings. In September of
1993, thefamily court continued custody of the children with DSS and ordered
Mrs. H and Mr. H to continue counsdling and “cooperate with the
professionals.” Following an August 1994 review hearing, the court found a
“significant aspect of the Treatment Plan,” that Mr. H and Mrs. H receive
individual counseling, had not materialized, and that the children should remain
in foster care. The court ordered Mrs. H and Mr. H to promptly arrange to
begin counseling and noted, if Mrs. H and Mr. H failed to attend counseling, it
would be an indication to the court that they “did not wish to remediate the
problemswhich necessitated theremoval of thechildren.” In February of 1995,
the court suspended Mr. H’ svisitation with the older child and encouraged Mrs.
H and Mr. H to cooperate with the treatment plan. In May of 1995, the court
held two hearings, one on theissue of evaluation of thechildrenby Mrs. H' sand
Mr. H’ scounsel or and another on theissue of whether Mr. H should be allowed
to resume visitation with the older child. By order dated June 21, 1995, the
court found that the detriment to the older child in allowing such visitation
outweighed any benefit therefrom, and the order suspending that visitation
should remaininforce. Thecourt further urged Mrs. H and Mr. H to befaithful
to the treatment plan.

In 1995, Mrs. H and Mr. H filed a complaint, and in 1996 an
amended complaint, seeking to regain custody of the children. On September
11, 1997, DSS filed this action for termination of parental rights. By order
dated October 2, 1998, the family court consolidated all of the pending actions,
including Mrs. H's and Mr. H’s action to regain custody, and all issues were
preserved for afinal hearing on the merits.

The family court held the final hearing on the consolidated actions
on November 17, 18, and 19, 1999. By order dated January 4, 2000, the court
terminated Mr. H’ s parental rights asto the younger child, and terminated Mrs.



H’ s parental rights asto both the younger child and the older child.? The court
also directed DSS to devise a permanent placement plan for the children.
Regarding Mr. H, the court specifically found, despiteidentification by DSS of
the conditions leading to removal and meaningful efforts of the agency to
provide appropriate rehabilitative services, clear and convincing evidence
indicated Mr. H failed to complete his treatment plan and, therefore, never
remedied the conditions which caused the younger child’s removal from the
home. The court further found that termination of Mr. H’ s parental rights was
proper based on the undisputed evidence that the younger child had been in
foster care for fifteen of the twenty-two months preceding trial. As to
termination of Mrs. H’ s parental rights, the court found that she too had failed
to remedy the conditionswhich caused removal of the children, inasmuch asshe
continued to believe Mr. H had not committed the alleged abuse and, therefore,
she continued to be unable or unwilling to protect them from the risk of abuse.
Asweéll, the court found termination of Mrs. H's parental rights proper on the
ground the children had beeninfoster carefor fifteen of the most recent twenty-
two months preceding trial of the case. Mrs. H and Mr. H filed a post tria
motion for reconsideration, which was denied. This appeal followed.

STANDARD OF REVIEW

Groundsfor termination of parental rights must be proved by clear
and convincing evidence. S.C. Dep't of Soc. Servs. v. Parker, 336 S.C. 248,
254, 519 S.E.2d 351, 354 (Ct. App. 1999); Greenville County Dep't of Soc.
Servs. v. Bowes, 313 S.C. 188, 193, 437 S.E.2d 107, 110 (1993). On appeal of
atermination of parental rights case, this court may review the record and make
its own finding of whether clear and convincing evidence supports the
termination. S.C. Dep't of Soc. Servs. v. Broome, 307 S.C. 48, 54, 413 S.E.2d
835, 839 (1992) (“ The appellate court may review the record on appeal on the
issue of termination of parental rights and make its own finding as to whether
such termination is supported by clear and convincing evidence.”). Statutes
involving thetermination of parental rights* must beliberally construed in order

2 Pursuant to the same order, the family court terminated the parental
rights of the older child’'s natural father, who is not a party to this appeal.



toensureprompt judicial proceduresfor freeing minor childrenfromthecustody
and control of their parents by terminating the parent child relationship. The
interests of the child shall prevalil if the child’sinterest and the parental rights
conflict.” S.C. Code Ann. § 20-7-1578 (Supp. 2000); Joiner ex rel Rivas v.
Rivas, 342 S.C. 102, 108, 536 S.E.2d 372, 375 (2000).

LAW/ANALYSIS

On appeal, Mrs. H and Mr. H assert the family court lacked
jurisdiction to proceed with the termination of parental rights action because
their December 29, 1992 motionfor reconsideration of the court’ sDecember 15,
1992 order was never heard. We disagree.

At the onset of the final hearing on November 17, 1999, Mrs. H's
and Mr. H’ s attorney brought to the court’ s attention the fact that the court had
never held a hearing on Mrs. H's and Mr. H's Rule 60 motion for
reconsideration of thefamily court’ sorder of removal dated December 15, 1992.
The court found it had “ directed back in 1993 that [the Rule 60 motion hearing]
be scheduled in front of the [trial judge who held the removal hearing], and it
was not done.” It determined “[t]hat it should have been heard and it is
Incumbent upon the moving party to seethat itisheard . . . in conjunction with
. . . the trial judge.” Noting the numerous review and motion hearings
conducted over the seven year period since the initial filing of the motion to
reconsider, the court determined, having participated in these hearings, Mrs. H
and Mr. H waived and abandoned the opportunity to have the Rule 60 motion
heard.

The family court has exclusive jurisdiction over all proceedings
involving the termination of parental rights. S.C. Code Ann. § 20-7-1562
(Supp. 2000); S.C. Dep't of Soc. Servs. v. Smith, 343 S.C. 129, 538 S.E.2d 285
(Ct. App. 2000). Mrs. H and Mr. H assert, however, the TPR court was divested
of jurisdiction until such time as the motion for reconsideration of the removal
order could be heard.




We recognize, as noted by Mrs. H and Mr. H on appeal, that the
family court in its January 24, 1994 order continued the hearing on their Rule
60 motion and found the motion should be heard by the judge who issued the
December 15, 1992 order, but this hearing never actually occurred. Thereisno
indication in the record, however, that Mrs. H and Mr. H sought to have the
hearing rescheduled at any time after the January 24, 1994 order, even though
several subsequent hearings were conducted and approximately six years
el apsed between the time Mrs. H and Mr. H filed the amended motion in 1993
and thefinal hearing was held in 1999. It wasincumbent on Mrs. H and Mr. H
to reschedul ethemotion for hearing beforetheremoval judge, asdirected by the
January 24, 1994 order. Under these circumstances, we are inclined to agree
with the trial court’s treatment of Mrs. H’s and Mr. H’s Rule 60 motion as
having been waived. Accord Johnson v. Hampton Indus., Inc., 83 N.C. App.
157, 158, 349 S.E.2d 332, 333 (1986) (where the North Carolina Court of
Appedls held defendant waived its right to change of venue where it failed to
press the motion until some ten months after it was filed, although the motion
“could have been calendared for hearing at many earlier court sessions’).

Moreover, Mrs. H and Mr. H have not appealed the December 15,
1992 order. Rule 60(b) specifically provides that “[a] motion under this
subdivision (b) does not affect the finality of a judgment or suspend its
operation.” Rule 60(b), SCRCP. In addition, our Supreme Court has held that
“any order issued asaresult of amerit hearing, aswell asany later order issued
with regard to atreatment, placement, or permanent plan, isafinal order that a
party must timely appeal.” Hooper v. Rockwell, 334 S.C. 281, 291, 513 S.E.2d
358, 364 (1999). Based on the operation of Rule 60 and the applicablecaselaw,
the December 15, 1992 order isthe law of the case.

Accordingly, we find no error in the family court’s decision to
proceed with the action for termination of parental rights despitethefact that no
hearing took place on Mrs. H'sand Mr. H’s Rule 60 motion.

Next, Mrs. H and Mr. H assert thefamily court erred in determining
they failed to remedy the conditions which caused removal. We disagree.



Mrs. H'sand Mr. H’ s parental rights were terminated pursuant to,
inter alia, § 20-7-1572(2), which provides for termination of parental rightsiif
“[t]he child has been removed from the parent pursuant to Section 20-7-610 or
Section 20-7-736, has been out of the homefor aperiod of six monthsfollowing
the adoption of a placement plan by court order or by agreement between the
department and the parent, and the parent has not remedied the conditionswhich
caused theremoval.” S.C. Code Ann. 8§ 20-7-1572(2) (Supp. 2000).

Here, thechildrenwereremoved pursuantto S.C. Code Ann. 8§ 20-7-
736(B) (Supp. 2000) which provides, in relevant part:

(B) Upon investigation of a report received
under Section 20-7-650 or at any time during the
delivery of services by the department, the department
may petition the family court to remove the child from
custody of the parent, guardian, or other person legally
responsible for the child's welfare if the department
determines by a preponderance of evidence that the
child is an abused or neglected child and that the child
cannot be safely maintained in the home in that he
cannot be protected from unreasonable risk of harm
affecting the child's life, physical health, safety, or
mental well-being without removal.

Therecord showsMr. H failed to complete histreatment plan. One
of the provisions of the plan was that he acknowledge the incident of sexual
abuse and seek counseling for sexual offenders. Theplanaso provided for Mrs.
H to successfully complete a therapy program, acknowledging Mr. H as the
perpetrator of the sexual abuse, so that she could provide protection for her
daughters. Although Mr. H attended counseling sessions, the sessions geared
toward sexual abuse treatment were discontinued because he refused to admit
the abuse occurred. Itisfurther uncontested Mrs. H has steadfastly denied any
abuse on the part of Mr. H.

Mrs. H and Mr. H assert that in devising a treatment plan, DSS
expanded the family court’s December 15, 1992 finding of “inappropriate



touching” to allege sexual abusewhen there had been no such finding. Thecrux
of Mrs. H'sand Mr. H’ sargument is, therefore, that their failureto completethe
treatment plan should not serve asgroundsfor terminati on becausethetreatment
plan was inappropriately designed for sexual abusers/mol esters.

We disagree with Mrs. H's and Mr. H’s characterization of the
family court’s December 15, 1992 order as not including a finding of sexual
abuse. Although the court did not expressly describe Mr. H’s behavior as
sexualy abusive, the court did find “inappropriate touching of [the older
child’ s] vaginal areaby her stepfather,” and the court went onto characterizethe
behavior as abuse. In our view, even though the court did not employ theterm
“sexual abuse,” the court’ sfinding of an abusive, inappropriate touching of the
child’ svagina areais tantamount to afinding of sexual abuse. See S.C. Code
Ann. § 20-7-490(2) (Supp. 2000) (“* Abused or neglected child’ means achild
... whose physical or mental health or welfare is harmed or threatened with
harm as defined by items (3) and (4), by the acts or omissions of the child's
parent, guardian, or other person responsible for hiswelfare.”). Seeaso, S.C.
Code Ann. § 20-7-490(3) (Supp. 2000) (*‘Harm’ to achild’'s health or welfare
can occur when the parent, guardian, or other person responsiblefor thechild’'s
welfare: . .. (b) commitsor allows to be committed against the child a sexual
offense as defined by the laws of this State.”). See also S.C. Code Ann. 8
16-3-655(1) (1985) (“ A personisguilty of crimina sexual conduct in the first
degree if the actor engages in sexual battery with the victim who is less than
eleven yearsof age.”); S.C. Code Ann. 816-3-651(h) (1985) (“‘ Sexual battery’
means sexual intercourse, cunnilingus, fellatio, anal intercourse, or any
intrusion, however slight, of any part of aperson'sbody or of any object into the
genital or anal openings of another person's body, except when such intrusion
Isaccomplished for medically recognized treatment or diagnostic purposes.”);
S.C. Code Ann. 8§ 16-15-140 (Supp. 2000) (“Itisunlawful for aperson over the
age of fourteen years to wilfully and lewdly commit or attempt a lewd or
lascivious act upon or with the body, or its parts, of a child under the age of
sixteen years, with the intent of arousing, appealing to, or gratifying the lust or
passions or sexual desires of the person or of the child.”); S.C. Code Ann. 8§
17-25-135 (Supp. 2000) (Entry of sex offenders on Central Registry of Child
Abuse and Neglect upon conviction of certain crimes. . .. (B) “ For purposes



of thissection: . .. (2) “Sexual abuse’” means. (a) actual or attempted sexual
contact withachild .. ..").

Further, we are compelled to agree with the family court that Mrs.
H’s and Mr. H’s failure to complete the treatment plan precluded them from
remedying the conditions which caused removal. Pursuant to the treatment
plans, both Mr. H and Mrs. H were to attend counseling. Mr. H was to attend
aprogram for sex offenders “to work through his denial and learn appropriate
behavior with children.” Mrs. H wasalso to attend counseling and work on the
obstacle that she “had not dealt with her own physical and sexual abuse or that
of theolder child, and would not be ableto protect her children until shedid so.”
Without an acknowledgment of the incident on the part of Mrs. H and Mr. H,
DSS considered placement of the children back in the homeinfeasible, because
the children would not be safe.

DSS's expert witness testified the older child had been sexually
abused and her healing process could not continue absent an admission from her
abuser. Shefurther testified that, where the abuser refuses to acknowledge the
abuse, it would be detrimental to the child’ s well-being to be exposed to her
abuser. Further, the family court noted initsorder of termination that “ severa
psychological experts. . . agreed that sexual offender counseling could never be
successful without an admission on the part of the perpetrator that the abuse had
taken place.” See Dep't of Soc. Servs. v. Pritchett, 296 S.C. 517, 520, 374
S.E.2d 500, 501 (Ct. App. 1988) (“It issignificant to note the statute allows for
termination of parental rights where the parent has not remedied the conditions
causing removal. This does not suggest that an attempt to remedy alone is
adequate to preserve parenta rights. Otherwise, the statute would be couched
in such terms. The attempt must have, in fact, remedied the conditions.”).
Under the facts and circumstances, we affirm the family court’ s decision that
Mrs. H and Mr. H failed to remedy the conditions which caused removal and
termination is proper on that ground.




1.
Mrs. H and Mr. H next assert the family court erred in affording
S.C. Code Ann. § 20-7-1572(8) (Supp. 2000)° retroactive effect in reaching its
determination asto termination of parental rights on thisground. Because we
have determined termination of parental rights was properly accomplished
pursuant to 8 20-7-1572(2), we decline to address the issue of whether the
family court properly applied § 20-7-1572(8) retrospectively.

For the foregoing reasons, the decision of the family court is
AFFIRMED.

ANDERSON and SHULER, JJ., concur.

® Section 20-7-1572(8) provides for termination upon a finding that
termination isin the best interest of the child and “[t]he child has been in foster
care under the responsibility of the State for fifteen of the most recent
twenty-two months.” This subsection was added by 1998 Act No. 391, with an
effective date of June 15, 1998.
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ANDERSON, J.: Laterrance Ramone Dunlap appeals his
conviction for distribution of crack cocaine. Dunlap argues he was prejudiced
by comments made by the Circuit Court judge who presided over qualification
of the entire jury panel for the week. Dunlap additionally contends the trial
judge erroneously admitted evidence of his prior convictions. We affirm.

FACTS/PROCEDURAL BACKGROUND

On the evening of April 2, 1999, undercover police officers observed
Dunlap outside hisfamily’ shome engaged in atransaction with two individuals
who had stopped by to visit with him. The police detained one of the visitors
and found crack cocaine. Thedetaineeinformed policethat Dunlap sold himthe
crack cocaine. Dunlap was arrested and charged with distribution of crack
cocaine. A trial was held and Dunlap was convicted of the charge. The trial
court sentenced Dunlap to nineteen years in prison and ordered him to pay a
$100,000 fine.

| SSUES

|. Did the tria judge err in failing to dismiss the jury because of
comments made by the Circuit Court judgewho qualified theentire
jury panel for the week concerning defendants and their decisions
to plead or continue to trial?

I1. Didthetrial judge err by permitting evidence of Dunlap’ s prior
convictions?
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LAW/ANALYSIS

I. Prgudice Stemming from Comments Made by Qualifying Judge

Dunlap claims that comments made by the qualifying judge tainted the
entirejury panel. Hefurther allegesthetrial judgeerredinfailing to dismissthe
jury. We disagree.

Dunlap aversin his brief that the Circuit Court judge who qualified the
entire jury panel for the week stated some defendants will enter a courtroom,
takealook at “ everything,” including the prospectivejurors, and decide“to fess
up” and plead guilty. Dunlap asserts these remarks were prgudicia. He
maintains:

Thiscomment could certainly beinterpreted by potential jurorsthat
everyonethat comesto court is, in fact, guilty of the crimethey are
charged with. Itisawell known premise that many people believe
that if someone is charged with a crime and brought to tria, they
must beguilty. Theroleof the court should beto reject this popular
assumption and explain the “innocent until proven guilty” theory.
In the instant case, remarks made by the. . . judge [who qualified
the entire jury panel for the week] only reinforced the assumption
that most, if not all, Defendants are guilty.

It isimportant to understand the qualification procedure of the entirejury
panel for the week encompasses queriesin regard to the general qualification of
jurors. See S.C. Code Ann. 88 14-7-810 to -870 (Supp. 2000). Under our
statute, certain individuals are disqualified or exempted from serving asajuror
in any court. In State v. Hughey, 339 S.C. 439, 529 S.E.2d 721 (2000), the
Supreme Court explained that South Carolina recognizes a difference between
“exemptions’ and “disqualifications’ from jury duty:

An exemption from jury duty is not a disqualification to act as a
juror, but isapersonal privilege that the juror may claim or waive.
50A C.J.S. Juries 8§ 304 (1955); see also 15A Words and Phrases
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Exempt; Exemption (1950)(“ A person exempted fromjury services
Isnot thereby disqualifiedto serveonajury.”). ThisCourt hasheld
an exemption from jury duty is not adisqualification. See Statev.
Matthews, 291 S.C. 339, 343, 353 S.E.2d 444, 447 (1986)(“An
exemption under [S.C. Code Ann. § 14-7-850] isaprivilegeand not
adisgualification.”); Statev. Toland, 36 S.C. 515, 521, 15 S.E. 599,
600 (1892)(“exemption was a personal privilege which [jurors]
might or might not claim, but it did not disqualify them asjurors.”).

Hughey, 339 S.C. at 448-49, 529 S.E.2d at 726.
Thefollowing isalist of persons disqualified from jury service:

(1) Personswho do not come within at least one of the following
categories. (a) registered voter; (b) possessor of a valid South
Carolinadriver’slicense; or (c) possessor of an identification card
issued by the South Carolina Department of Public Sefety. S.C.
Code Ann. § 14-7-130;

(2) Persons convicted in a state or federal court of a crime
punishable by imprisonment for more than one year whose civil
rights have not been restored by pardon or amnesty. S.C. Code
Ann. 8§ 14-7-810(1);

(3) Personsunableto read, write, speak, or understand the English
language. S.C. Code Ann. § 14-7-810(2);

(4) Personsincapable by reason of mental or physical infirmitiesto
render efficient jury service. S.C. Code Ann. § 14-7-810(3);

(5) Personswith lessthan asixth grade education or its equivalent.
S.C. Code Ann. § 14-7-810(4);

(6) “No clerk or deputy clerk of the court, constable, sheriff,
probate judge, county commissioner, magistrate or other county
officer, or any person employed within thewalls of any courthouse
iIseligible as ajuryman in any civil or criminal case.” S.C. Code
Ann. § 14-7-820;
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(7) “No member of the grand jury which has found an indictment
may be put upon the jury for thetria thereof.” S.C. Code Ann. §
14-7-830;

(8) “No person is liable to be drawn and serve as ajuror in any
court more often than once every three calendar yearsand no person
shall serve asajuror more than once every calendar year, but heis
not exempt from serving onajury inany other court in consequence
of hishaving served beforeamagistrate.” S.C. Code Ann. § 14-7-
850.

Thefollowing isalist of persons exempted from jury service:

(1) Persons over the age of sixty-five may be exempted from
serving asjurors. S.C. Code Ann. § 14-7-840;

(2) “Any woman having achild under seven years of age of whom
she has legal custody and the duty of care, who desires to be
excused from jury duty, shall furnish an affidavit to the clerk of
court stating that sheisunableto provide adequate carefor thechild
while performing jury duty and shall be excused from such duty.”
S.C. Code Ann. § 14-7-860;

(3) If astudent selected for jury service during the school term
requests, his service must be postponed to a date that does not
conflict withthe school term. If aschool employeeselected for jury
service during the school term requests, his service must be
postponed to adate that does not conflict with the school term. S.C.
Code Ann. § 14-7-845.

Ordinarily, the qualifying judge’ s comments to the jury panel involve

genera questionsto determineif any membersof the panel would be statutorily
disqualified, exempted, or excused from serviceasajuror. Thetrial judge, on
the other hand, poses a different set of questions to the jury panel concerning

qualification to sit on a specific case.

In the instant case, the comments by the judge qualifying the entire jury

panel for theweek are at issue. Wefind the qualifying judge’ scommentsto the
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general jury panel did not prejudice Dunlap. Here, thereisno contest in regard
to questions posed by thetrial judge concerning juror qualification for thetrial

jury.

State v. Council, 335 S.C. 1, 515 S.E.2d 508 (1999), provides guidance
in disposing of this issue. The Council Court determined “[t]he ultimate
consideration [of the judge concerning juror qualification] is that the juror be
unbiased, impartial and ableto carry out the law asexplainedto him.” 1d. at 10,
515 S.E.2d at 513.

In the present case, before opening arguments began, thetrial judge asked
the trial jury pool several questions regarding their fairness and impartiality,
including the succeeding questions:

“Isthere any member of thejury panel who hasany religious
belief or any emotional belief that you would not be able to
carry out [the function of being a juror]? If so, please say
s0.”

. “Is there any member of the jury panel who has formed or
expressed any opinion as to the guilt or innocence of the
defendant, Mr. Dunlap? If so, please stand.”

. “1[5] there any member of the jury panel aware of any bias or
any prejudice in connection with this case? If so, and you
have an opinion, we just need to know what it is.”

. “[D]oes any member of the jury panel know of any reason

whatsoever why he or she cannot give the State of South

Carolinaor the defendant, Mr. Laterrance Ramone Dunlap, a

fair and impartial trial? If so, please say so0.”

No jury member responded in the affirmative to thetrial judge’ squeries.
The trial judge, convinced afair and impartial jury was empaneled, permitted
the trial to begin. In this circumstance, without evidence to the contrary, we
must concludethejury membersfollowed thetrial judge’ sinstructionsto notify
him of bias or pregudice any of them possessed. See Foye v. State, 335 S.C.
586, 590 n.1, 518 S.E.2d 265, 267 n.1 (1999)(“A jury is presumed to [have
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followed the trial judge’ 5] instructions.”). The record and Dunlap’s brief are
devoid of any evidence refuting the trial judge’ s conclusions. Thetrial judge,
therefore, did not err by failing to dismissthejury panel aspreviously qualified.

Quoting State v. Britt, 235 S.C. 395, 425, 111 S.E.2d 669, 685 (1959),
overruled on other grounds by State v. Torrence, 305 S.C. 45, 406 S.E.2d 315
1991), Dunlap asserts he is entitled to reversal because “[w]hen it is made to
appear that anything has occurred which may have improperly influenced the

action of the jury, the accused should be granted a new trial, although he may
appear to be ever so guilty, because it may be said that his guilt has not been
ascertained in the manner prescribed by law.” Dunlap incorrectly applies this
proposition.

Britt was tried for murder and the State was seeking the death penalty.
Beforetrial, the police offered Britt the opportunity to take a polygraph exam.
He refused. These facts were introduced at trial via the testimony of Chief
Strom of the South Carolina Law Enforcement Division (SLED). The trial
judgeinitially permitted the admission of this testimony; however, after Chief
Strom compl eted histestimony, thetrial judge changed his mind regarding the
admissibility of these facts and instructed the jury to disregard what was said.

On appeal, Britt claimed the SLED Chief’s testimony concerning the
polygraph prejudiced him, notwithstanding the trial judge’s instruction to the
court reporter to strike the testimony and the judge’ s subsequent instruction to
the jury to disregard the testimony. The Supreme Court, though recognizing
errors concerning incompetent testimony may be mitigated by curative
instructions, concluded typical approaches to correcting errors were not
necessarily suitable in death penalty trials. The Court clarified: “The power of
the law to take the life of human beings for aviolation of the law is one which
should be and is exercised with extreme caution. The frailties of human nature
are so manifold and manifest until the law should and does place around the
defendant, whose life will be taken for aviolation of the law, every safeguard

82



to enable such defendant to secure afair and impartia trial.” 1d. at 424, 111
S.E.2d at 684.

Therulearticulated in Britt isarguably uniqueto death penalty trials. The
case sub judice is not a death penalty matter. If any error was created by the
qualifying judge in her remarks, it was cured by the trial judge’s subsequent
polling of the jury panel before the tria began to determine if any bias or
prejudice existed.

II. Evidenceof Prior Convictions

Before presenting adefense, Dunlap requested aninlimineruling astothe
admissibility of hisprior convictions. Dunlap complainsthetrial court erredin
ruling that evidence of his prior convictions could be used for the purpose of
impeachment. We disagree.

In 1994, Dunlap was convicted of distribution of an imitation substance.
Thereafter, in 1997, Dunlap was convicted of “ conspiracy of intent to distribute
crack cocaine.”

During opening arguments, defense counsel stated the following to the
jury:

Y ou are going to hear from a young man who has been in trouble
with the law from the time he was fifteen years old.

Y ou are going to hear from ayoung man who was addicted to
drugs and was sent to a rehab center because he was hooked on
marijuana. And you are aso going to hear that he has been clean
ever since.

That’ swhat you are going to hear about. Anditisvery easy
to say, my guy, if he was involved with drugs years ago, then he
should be guilty today. Look where hewas. Look now where he
Is. Look at all the evidence and all the witnesg[eg]. . . .
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... [W]e could convict him right now because he is ayoung
man who was hooked on crack and had a problem with it. He
never sold it, but heusedit. Andnow, he hasgot hislifestraight.

(Emphasis added).

At the close of the State' s case, Dunlap made a motion objecting to the
admissibility of hisprior convictionsbased on the prejudicial effect they would
haveonthejury. Thetrial court found Dunlap waived hisright to challengethe
admission of the prior convictions by commenting on his previous behavior
during opening arguments. The court further ruled the convictions were
admissible under Rule 609 of the South Carolina Rules of Evidence. After the
trial court ruled on the admissibility of the evidence, Dunlap took the stand and
testified on direct examination asto his prior convictions.

A. Rule 609 Analysis

Under the South Carolina Rules of Evidence, a defendant’s prior
convictions may be admitted for purposes of impeachment. Rule 609(a)(1),
SCRE, provides a two-part test for determining whether a defendant’s prior
convictions can be used by the prosecution to impeach him: (1) the prior crime
must have been punishable by death or imprisonment in excess of oneyear; and
(2) the court must determine that the probative value of admitting the evidence
outweighsits prejudicial effect to the accused. Thetria court must weigh the
probative value of the prior convictions against their prgjudicial effect to the
accused and determine, in its discretion, whether to admit the evidence. Green
v. State, 338 S.C. 428, 527 S.E.2d 98 (2000). The following factors should be
considered by thetrial judge when undertaking this analysis:

(1) Theimpeachment value of the prior crime;

(2) Thepoint intime of the conviction and the witness
subsequent history;

(3) Thesimilarity between the past crime and the charged crime;
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(4) Theimportance of the defendant’ s testimony; and
(5 Thecentrality of the credibility issue.

Id. at 433-34, 527 S.E.2d a 101; see aso State v. Calf, 337 S.C. 622, 525
S.E.2d 246 (2000)(setting out the above five factors).

The record demonstrates the tria judge performed the examination
required by Green v. State and State v. Colf:

All right, | find that pursuant to State versus Green [sic] and
Colf versus the State [sic], | have done, | am now doing the 403
analysis as required and the admissibility of evidence under 609.
| considered the fi[v]efactors and | understand what the defendant
will offer isthat he was not on drugs at the time, that he had shed
himself of that type of conduct and he was just in the wrong place
at thewrong time. That makesthe credibility acentral issuein this
case.

First of al, | find the right to challenge prejudice has been
waived. And that hewill, infact, by hisadmission of drug use and
so forth will also have waived any claim to prejudice. That’s not
necessary, the conviction to give rise to the prgjudice, but it’s the
actual useof it aswell.

These convictionsarenot so remoteintime. Thisoccurredin
‘99 and he hasaprior recordin ‘97 and ‘94. | can seethereissome
similarity between the past crimes and the crime charged. . . . But
| will .. . instruct the jury at the time that the testimony is being
allowed solely on theissue of credibility. . . .

| first find the waiver, that it was waived. And secondly, |

find there was significant value to the testimony for impeachment
purposes. Credibility is certainly acentral issuein this case.
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Thoughthetrial judgearguably did not expressly addresseach Colf factor,
hisomissions, if any, did not constituteerror. The Colf factorsareadopted from
federal caselaw. See Colf, 337 S.C. at 627, 525 S.E.2d at 248 (citing Jack B.
Weinstein & Margaret A. Berger, Weinstein’ s Federal Evidence § 609.05[3][al
(2d ed. 1999) and Stephen A. Saltzburg, Federal Rules of Evidence Manual
1040 (7th ed. 1998)). In United States v. Jimenez, 214 F.3d 1095 (9th Cir.
2000), the Ninth Circuit Court of Appeals held atria judgeis not required to
state his analysis of each of the five factors with special precision. Yet, the
Court emphasized the record should reveal, a a minimum, that the trial judge
was aware of the requirements of Rule 609(a)(1). 1d. at 1098. By the trial
judge’ sacknowledgment of therulewhileperforming hisanalysis, itisclear the
judge in the case at bar was aware of Rule 609’ s requirements.

The trial court noted the prior crimes were closely related in time to the
current charge. The criminal activity involved in this case occurred in April of
1999 and Dunlap’ s prior convictions occurred in 1994 and 1997. The previous
convictions occurred well within the ten year limit of Rule 609.

'Rule 609(b), SCRE, provides:

Evidence of aconvictionunder thisruleisnot admissibleif a period
of more than ten years has elapsed since the date of the conviction
or of the release of the witness from the confinement imposed for
that conviction, whichever is the later date, unless the court
determines, intheinterests of justice, that the probative value of the
conviction supported by specific facts and circumstances
substantially outweighs its pregjudicia effect. However, evidence
of a conviction more than 10 years old as calculated herein, is not
admissibleunl essthe proponent givesto theadverseparty sufficient
advance written notice of intent to use such evidenceto providethe
adverse party with a fair opportunity to contest the use of such
evidence.
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The trial court found there was some similarity between the prior
convictionsand the current charge, but ruled theevidencewas admissibleon the
limited, but critical, issue of Dunlap’s credibility. While noting that federal
courts have held convictions for the same or similar crimes are highly
prejudicial and should be admitted sparingly, our Supreme Court has declined
“tohold similar prior convictionsinadmissibleinall cases.” Statev. Green, 338
S.C. at 433,527 S.E.2d at 101.

Dunlap argues his past conviction for distribution of an imitation
substanceisamost identical to the charged crime. Thiscontention ismeritless.
Distribution of an imitation substance is afar cry from the crime with which
Dunlap was charged, distribution of crack cocaine. Distribution of animitation
substance involves elements and sanctions which are significantly
distinguishable from the crime of distribution of crack cocaine. Compare S.C.
CodeAnn. §44-53-390 (Supp. 2000)(distribution of imitation substance statute)
with S.C. Code Ann. §44-53-375(B) (Supp. 2000)(distribution of crack cocaine
statute). The crimes are not so similar as to render the admission of Dunlap’s
previous conviction prejudicial.

Thetrial court determined Dunlap’s credibility was acentral issuein the
case and that the introduction of Dunlap’s prior convictions was necessary for
Impeachment purposes. Throughout the trial, Dunlap contended he had used
drugs in the past but that he had never sold drugs. In refutation of Dunlap’s
contention, it was necessary and proper for the Stateto introduce evidenceof his
prior convictions.

The admission of evidence concerning past convictionsfor impeachment
purposesremainswithinthetrial judge sdiscretion, provided thejudge conducts
the analysis mandated by the evidence rules and case law. Green, 338 S.C. at
432-34, 527 S.E.2d a 100-01. Here, the trial judge conducted the required
analysis. Thejudge’ sfindingswerebased onfact and sensiblereasoning. Thus,
the court’s admission of Dunlap’s prior convictions was not an abuse of
discretion. See State v. Huggins, 325 S.C. 103, 481 S.E.2d 114 (1997)
(recognizing admission of evidencefallswithintrial court’ sdiscretion and will
not be reversed on appeal absent abuse of that discretion.)
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However, even if the trial court abused its discretion in ruling the prior
convictions were admissible under Rule 609, SCRE, any error would be
harmless due to comments made by Dunlap’s counsel during his opening
argument.

B. Waiver/Error Preservation

Dunlap maintains hedid not waive hisright to challengethe admissibility
of hisprior convictions. We disagree.

Dunlaprelieson Statev. Mueller, 319 S.C. 266, 460 S.E.2d 409 (Ct. App.
1995), for the proposition that he did not waive his right to challenge the
admissibility of the prior convictions. Dunlap avers that, because he obtained
afinal ruling on the admissibility of the prior convictions, he did not lose his
right to challenge the admissibility on appeal merely because the evidence was
elicited during direct examination. Seeid. at 269, 460 S.E.2d at 411 (finding
that “if aparty has obtained afinal ruling on the admissibility of impeachment
evidence, that party does not lose his right to challenge on appea the
admissibility of the evidence by diciting the evidence during direct
examination.”); but see Ohler v. United States, 529 U.S. 753, 760, 120 S.Ct.
1851, 1855, 146 L.Ed.2d 826 (2000)(holding that “a defendant who
preemptively introduces evidence of a prior conviction on direct examination
may not on appeal claim that the admission of such evidence was error”).

Dunlap’ sreliance on Mueller ismisplaced. Mueller involved whether or
not the issue of the admissibility of a prior conviction was preserved for
appellate review when the defendant introduced the evidence on direct
examination. Unlike Mueller, Dunlap first introduced the existence of hisprior
criminal convictions during opening statements before afinal ruling was made
regarding the admissibility of the evidence.

During opening arguments, defense counsel specifically stated Dunlap had

been “in trouble with the law from the time he was fifteen years old.” In
addition, defense counseal discussed Dunlap’s addiction to drugs. Dunlap’'s
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opening argument introduced to the jury the fact that he had prior convictions
and a history of drug involvement.

“[W]hen a party introduces evidence about a particular matter, the other
party is entitled to explain it or rebut it, even if the latter evidence would have
been incompetent or irrelevant had it been offered initially.” Statev. Beam, 336
S.C.45,52,518 S.E.2d 297, 301 (Ct. App. 1999); seealso Statev. Stroman, 281
S.C. 508, 316 S.E.2d 395 (1984)(holding where one party introduces evidence
as to a particular fact or transaction, the other party is entitled to introduce
evidence in explanation or rebuttal thereof, even though the latter evidence
would beincompetent or irrelevant had it been offeredinitially). A party cannot
complain of prejudice from the admission of evidenceif he opened the door to
its admission. Beam, 336 S.C. at 52, 518 S.E.2d at 397; see also State v.
Robinson, 305 S.C. 469, 409 S.E.2d 404 (1991)(concluding where appellant
opened door to evidence, he cannot later complain of prgudice from its
admission).

We rule Dunlap waived his right to argue that the admission of his prior
convictions for impeachment purposes would be prejudicial by informing the
jury of the existence of his prior criminal record during his opening statement.

CONCLUSION

We hold the Circuit Court judge did not err in qualifying the jury panel.
In addition, thetrial judgefully and completely queried thetrial panel astotheir
qualification to serve on thejury and extensively covered any bias or prejudice.
Further, we find the trial judge did not abuse his discretion in ruling Dunlap’s
prior convictions were admissible under Rule 609, SCRE, for impeachment
purposes. Moreover, Dunlap waived hisright to arguethat the admission of his
previous convictions for impeachment purposes would be preudicial.
Accordingly, Dunlap’s conviction is

AFFIRMED.
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HUFF, J., concurs.

SHULER, J., concursin result only in a separate opinion.

90



SHULER, J., concurringinresult only: Whilel concur inthejudgment of the
Court, | write separately because | believe the sole reason thetrial court did not
abuse its discretion in admitting Dunlap’s prior convictions was because he
waived any right to complain when his attorney stated in opening argument that
he had “never sold” crack cocaine. See State v. Trotter, 317 S.C. 411, 453
S.E.2d 905 (Ct. App. 1995), aff’ d asmodified by State v. Trotter, 322 S.C. 537,
473 S.E.2d 452 (1996) (atria court commits no error in alowing the State to
introduce evidence where the defendant opened the door to itsadmission). As
adefendant cannot complain of error induced by his own conduct, see State v.
Brannon, 341 S.C. 271, 533 S.E.2d 345 (Ct. App. 2000) (citing State v.
Whipple, 324 S.C. 43, 476 S.E.2d 683 (1996)), | would find Dunlap’sdecision
to “open the door” precluded any showing of prejudice and affirm his
conviction.

However, because | disagree with the opinion’s further analysis of this
Issue on the merits, | am compelled to concur in result only. Dunlap’scriminal
history included convictions, obtained when he was ajuvenile, for distributing
an imitation controlled substance and conspiracy to distribute crack cocaine.
Althoughdistributing animitation drugisaseparate, distinctly punishablecrime
fromthedistribution of crack cocaine, | do not believetheresulting disparity in
any way reduces the potential for prgjudice. To the contrary, | would find any
dissimilarity between the crimes merely renders the prior conviction less
probative. See, e.g., Green, 338 S.C. at 434, 527 S.E.2d at 101 (“Admission of
evidence of a similar offense often does little to impeach the credibility of a
testifying defendant while undoubtedly prejudicing him.”) (quoting United
Statesv. Beahm, 664 F.2d 414, 418 (4th Cir. 1981)). Inother words, if the prior
crimeisindeed a“far cry” from the crime charged herein, it becomesirrelevant
and therefore inadmissible to rebut Dunlap’s claim that he never sold drugs.

Moreover, | believe the apparent similarity between the prior convictions
for distributing what appeared to be crack and conspiracy to distributetheactual
drug, and the distribution of crack cocaine, the crime for which Dunlap stood
trial, served to place the jury in a position where they could “hardly avoid
drawingtheinferencethat the past conviction suggest[ ed] someprobability” that
Dunlap committed thelater offense. 1d. (quoting Beahm, 664 F.2d at 419). Our
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courts have recognized that the impeachment value of introducing evidence of
the same or similar crimes is minimal when compared to the potential for
prejudice. See State v. Colf, 337 S.C. 622, 628, 525 S.E.2d 246, 249 (2000)
(finding the trial court “erred in treating the prior crimes as if their similarity
heightened their probative value when it actually increased their prejudicial
effect”); Statev. Bryant, 307 S.C. 458, 461, 415 S.E.2d 806, 808 (1992) (noting
that where the State offers prior convictionsfor similar crimesthe“prejudiceis
even more egregious’); Statev. Scriven, 339 S.C. 333, 343,529 S.E.2d 71, 76
(Ct. App. 2000) (stating that where prior crimes“are either similar or identical”
to the offense with which the defendant is charged, “the likelihood of a high
degree of prejudice to the accused isinescapable”).

Here, the trial court stated that although there was “some similarity”
between Dunlap’ searlier convictionsand the crimecharged, hisprior record had
“gignificant value’ for impeachment purposes because”[c]redibility iscertainly
acentral issuein thiscase.” In my view, thiswaserror.

Without question, Dunlap’ stestimony was crucial to hisdefense, and his
credibility was therefore of paramount importance. Certainly, in instances
where a prior conviction is probative of truthfulness it should be admitted, as
such evidence bears directly on credibility. See Rule 609(a)(2), SCRE
(“[E]vidence that any witness has been convicted of a crime shall be admitted
If it involved dishonesty or false statement, regardiess of the punishment.”);
Statev. Colf, 332 S.C. 313, 318, 504 S.E.2d 360, 362 (Ct. App. 1998), aff' d as
modified by State v. Colf, 337 S.C. 622, 525 S.E.2d 246 (2000) (stating courts
have affirmed the introduction of prior convictions for “theft-related crimes,”
because they “were highly probative where the jury faced a choice between the
State’ s and the defendant’ s opposing versions of the facts’).

Contrary to thetrial court, however, | read our supreme court’sopinion in
Green as indicating that, in the absence of a prior conviction for a crime of
dishonesty, when a defendant’s credibility is key it is the prejudice from the
conviction that is heightened, not its probative value. See Green, 338 S.C. a
434, 527 S.E.2d at 101 (affirming finding of the PCR court that counsel was
ineffective when he failed to object when the State impeached Green with two
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convictions for cocaine possession). Accordingly, but for Dunlap’s tactical
mistake in “opening the door,” |1 would otherwise find the trial court erred in
balancing the prejudicial nature of Dunlap’ sprior convictionswith their limited
probative value, as drug offenses generally are not considered probative of
truthfulness. See State v. Aleksey, 343 S.C. 20, 538 S.E.2d 248 (2000).
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