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THE STATE OF SOUTH CAROLINA
In The Supreme Court

Stardancer Casino, Inc., Respondent,

Robert M. Stewart, Sr.,
in hisofficial capacity as
Chief of the State Law
Enforcement Division,
Charles M. Condon, in
his official capacity as
Attorney General for the
State of South Carolina,
David P. Schwacke, in
his official capacity as
Solicitor for the Ninth
Judicia Circuit, J. Al
Cannon, Jr., in his
official capacity as
Sheriff for Charleston
County, Gregory
Hembree, in his officia
capacity as Solicitor for
the Fifteenth Judicial
Circuit, and Paul S.
Goward, in his official
capacity as Chief of the
Horry County Police
Department, Defendants,
of whom

Robert M. Stewart, Sr.,
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in hisofficial capacity as
Chief of the State Law
Enforcement Division,
Charles M. Condon, in
his official capacity as
Attorney General for the
State of South Carolina,
Gregory Hembree, in his
official capacity as
Solicitor for the
Fifteenth Judicial
Circuit, and Paul S.
Goward, in his official
capacity as Chief of the
Horry County Police
Department are Appdlants.

Appea From Charleston County
A. Victor Rawl, Circuit Court Judge

Opinion No. 25335
Heard January 23, 2001 - Filed July 30, 2001

AFFIRMED

Attorney General Charles M. Condon, Assistant
Deputy Attorney General Robert D. Cook, Senior
Assistant Attorney General Nathan Kaminski, Jr.,
Assistant Attorney General Christie Newman Barrett,
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of Columbia, for appellants Robert M. Stewart,
Charles M. Condon, and Gregory Hembree; and
Sheryl S. Schelin and Janet Carter, of Conway, for
appellant Paul S. Goward.

Saunders M. Bridges, Jr., of Florence, for respondent.

JUSTICE PLEICONES: Thisisan appeal from acircuit court
order declaring that respondent’ s operation of a gambling “day cruise to
nowhere” (day cruise) is not in violation of any of nine existing state criminal
statutes.! We affirm.

Facts

Respondent brought this declaratory judgment action to
determine whether any of its activities are unlawful, and to obtain a
permanent injunction against appellants (the State).? From acircuit court
order declaring respondent’ s actions not unlawful but denying the injunction,
the State appeals.

Respondent’ s day cruises begin and end at an Horry County port, and
make no intervening stops. The United States flag vessdl is equipped with
gambling devices, including slot machines, blackjack tables, aroulette table,
craps tables, and poker tables. Once the ship is beyond South Carolina's
three mile territorial waters, gambling is permitted. Before the vessel
reenters the territorial waters, the equipment is secured and unavailable for
use. The equipment remains on the vessel at all times.

'S.C. Code Ann. 8816-19-10; 16-19-20; 16-19-30; 16-19-40; 16-19-50;
16-19-120; 16-19-130; 12-21-2710; and 12-21-2712.

*The four appellants have been sued in their official capacities as state
and county law enforcement officers and prosecutors. We will refer to them
collectively as “The State.”
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At least one other cruise line operates “day cruises’ out of Charleston
County. No prosecution has been made or threatened against the cruise
line(s) operating out of Charleston, while respondent has been threatened
with criminal prosecution and seizure of its gambling devices.

Theissuein this case is whether respondent’ s operations violate any
existing state criminal statute.
Federal Law

In order to explain our decision, we find it necessary to briefly review
federal law inthisarea. Prior to 1992, federal law prohibited gambling on
any United States flag ship. See 18 U.S.C §1081 (2000)3; 15 U.S.C.
§1175(a).* The effect of these federal statutes wasto put U.S. flag vessels at
a competitive disadvantage in the passenger cruise industry, since the statutes
did not prevent foreign flag vessels from offering gambling once the ship was
beyond state territorial waters. See Casino Venturesv. Stewart, 183 F.3d 307
(4™ Cir. 1999), cert. denied ,2000 U.S. Lexis 153 (Jan. 10, 2000); United
States v. One Big Six Whesel, 987 F.Supp. 169 (E.D.N.Y. 1997).

In 1992, Congress amended 81175 of the Johnson Act and created
severa exceptionsto its general prohibition on the use or possession of any
gambling deviceon aU.S. flag vessel. 15 U.S.C. 81175(b). Pursuant to the
amendment, the possession or transport of a gambling device within state
territorial watersis not aviolation of 81175(a) if the device remains on board
the vessel and is used only outside those territorial waters. 81175(b)(1).
Although the effect of this subsection was to permit the operation of “day
cruises,” another section provided states with a method for having “day
cruises’ remain afederal offense. 81175(b)(2)(A). Thus, “day cruises”
such as that operated by respondent may be subject to federal crimina
prosecution under 81175(a) if they begin and end in a state that “ has enacted
a statute the terms of which prohibit that use. .. .” 1d.

3Part of the Gambling Ship Act, 18 U.S.C. §81081-1084.
*Part of the Johnson Act, 15 U.S.C. §81171-1178.
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As noted above, the issue in this case is whether respondent’ s
operations violate any existing state criminal statute. The amendments to the
Johnson Act do not preempt state laws prohibiting gambling and gambling
devices, Casino Ventures, supra, and thus the Act has no direct bearing on
the issues before the Court. However, while federal litigation pertaining to
the meaning of the 1992 amendments was pending, the General Assembly
amended severa of the relevant state statutes. As explained below, the
legislature’ s expression of intent in amending these statutesis relevant to the
Issue we decide today.

State Statutes

This declaratory judgment action determined the applicability to
respondent’ s activities of nine criminal statutes. The circuit court held four
of the statutes were inapplicable to respondent’ s operations, and the State
concedes that the three lottery statutes® and the bookmaking statute® are not
implicated here. Two of the challenged statutes’ provide for the seizure and
destruction of unlawful gambling and gaming devices. Since we agree with
the circuit court that respondent’ s possession and use of the devices on board
its vessel are not unlawful under our substantive state statutes, we need not
discuss these two seizure statutes.

We will explain below why respondent’ s operations do not violate the

remaining statutes, S.C. Code Ann. §8816-19-40; 16-19-50; and 812-21-
2710.

§16-19-40

Section 16-19-40 provides:

°S.C. Code Ann. §816-19-10; -20; and -30 (1985 and Supp. 2000).
°S.C. Code Ann. §16-19-130 (1985).
’S.C. Code Ann. §12-21-2712 (Supp. 2000) and §16-19-120 (1985).
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[From and after July 1, 2000,2 this section reads as follows:]

If any person shall play at any tavern, inn, storefor the
retailing of spirituousliquorsor in any house used as a place
of gaming, barn, kitchen, stable or other outhouse, street,
highway, open wood, racefield or open place at (a) any game
with cards or dice, (b) any gaming table, commonly called A, B,
C, or E, O, or any gaming table known or distinguished by any
other letters or by any figures, (c) any roley-poley table, (d) rouge
et noir, (e) any faro bank (f) any other table or bank of the same
or the like kind under any denomination whatsoever or (g) any
machine or device licensed pursuant to Section 12-21-2720 and
used for gambling purposes, except the games of billiards, bowls,
backgammon, chess, draughts, or whist when there is no betting
on any such game of billiards, bowls, backgammon, chess,
draughts, or whist or shall bet on the sides or hands of such as do
game, upon being convicted thereof, before any magistrate, shall
be imprisoned for a period of not over thirty days or fined not
over one hundred dollars, and every person so keeping such
tavern, inn, retail store, public place, or house used as a place
for gaming or such other house shall, upon being convicted
thereof, upon indictment, be imprisoned for a period not
exceeding twelve months and forfeit a sum not exceeding two
thousand dollars, for each and every offense.

(emphasis added).

Section 16-19-40 has two clauses; the first prohibits the playing of
gamesin certain locations and the second provides for punishment of the
person “keeping” that location. Sinceitisacriminal statute, it must be
construed strictly against the State and in favor of the defendant. State v.
Blackmon, 304 S.C. 270, 403 S.E.2d 660 (1991) (strict construction of 8816-
19-40 and -60). Ironically, the current statute does not cover respondent’ s

¥The amendment added subsection (g).
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video poker machines. The 1999 amendment added clause (g), which
prohibits gambling on a machine licensed pursuant to §12-21-2720. Video
poker machines can no longer be licensed, and consequently are not covered
by this statute.® State v. Blackmon, supra. At most, then, §16-19-40 may
apply to respondent’ s gaming tables. For the reasons given below, however,
we conclude that it does not.

We first consider the portion of the statute that criminalizes the playing
of certain games. The statute lists numerous specific locations at which the
playing of games are prohibited. Since thelist of prohibited |ocations does
not include any term such as ‘vessdl,’ * ship,” or ‘boat,” we hold that the
“playing” clause does not apply to respondent’ s operations. See Brown v.
State, S.C. , 540 S.E.2d 846 (2001) (where criminal statute very
specifically lists locations covered, those not mentioned are excluded,
applying maxim expressio unius est exclusio alterius).

Further, because a‘vessel or float’ is not a prohibited location under
the “playing” clause of 816-19-40, but is a named location under the
bookmaking statute, 816-19-130, and because both statutes are part of the
anti-gambling criminal statutes, we hold that the circuit court properly
concluded this portion of the statute was inapplicable to respondent’s
operations. See, e.q., Great Games, Inc. v. South Carolina Dep’'t of Revenue,
339 S.C.79, 529 S.E.2d 6 (2000) (statutes which are part of the same
legislative scheme should be construed together).

The portion of §16-19-40 criminalizing the “keeping” of agaming
location uses slightly different language and arguably could be read to cover
respondent’ s gaming table activities. Whilethe “playing clause” lists

°0Of course, possession or use of these machines, whether licensed or
not, is absolutely prohibited under 812-21-2710. Statev. 192 Coin-Operated
Video Game Machines, 338 S.C. 176, 525 S.E.2d 872 (2000). Asexplained
later in this opinion, this statute does not apply to the machines |ocated on
respondent’ s ship.
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specific locations, the “keeping clause” punishes “ every person so keegping
such tavern, inn, retail store, public place, or house used as a place for
gaming . ..." (emphasis added) Respondent’svessel isa public place, and
therefore seemingly covered under the literal language of this clause.
Reading the statute as a whole, however, we conclude this * public place
language is areference back to the locations listed in the “ playing” part of the
statute. The“keeping” clause does not literally track the language of the
“playing” clause, but does refer to “keeping such” alocation. To read the
“keeping” clause otherwise would result in “playing” being acriminal act in
more and different locations than would “keeping.” This, in turn, would
lead to the absurd result that the person running the game could not be
prosecuted if, for example, he was operating in a private street, field, or open
wood while a person playing there would be prosecuted. The absurdity of
this result is heightened by the fact the General Assembly has chosen to
punish a“keeper” more harshly than a“player.” See Broadhurst v. City of
Myrtle Beach Elec. Comm'n, 342 S.C. 373, 537 S.E.2d 543 (2000) (no
matter how plain statutory language s, it will be construed to avoid absurd
result). Respondent’s vessel isnot a“public place” within the meaning of
§16-19-40.

We affirm the circuit court’s conclusion that respondent’ s operations
do not violate §16-19-40.

§16-19-50 and §12-21-2710

These two code sections criminalize actions of a* person who shall set
up, keep, or use [games used for gambling purposes]” (816-19-50) and make
it unlawful “to keep on your premises’ any devices used for gambling (812-
21-2710). In determining the applicability of these two statutes, we look at
the General Assembly’s expression of its legislative intent, asreflected in
1999 Act No. 125.

As noted above, in 1999 the Fourth Circuit held the Johnson Act did
not preempt existing state gambling statutes. Casino Ventures, supra. This
appellate decision reversed a district court opinion which had held that under
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the 1992 amendments to the Johnson Act, a state could only ban “day
cruises’ by enacting a statute which “opted out” of the Act by prohibiting the
repair or use of gambling equipment on voyages. Casino Venturesv.
Stewart, 23 F. Supp. 2d 647 (D.S.C. 1998).

While the appeal from that district court decision was pending before
the Fourth Circuit, the General Assembly enacted comprehensive video poker
legislation which, among other things, amended §16-19-50 and §12-21-
2710.° 1999 Act No. 125. Act No. 125 contains an intent clause*! which
statesin part:

The General Assembly by enactment of this act has no intent to
enact any provision alowed by 15 U.S.C. 1175, commonly
referred to as the Johnson Act, or to create any state enactment
authorized by the Johnson Act.

The intent of the legislature is determined in light of “the overal
climate in which the legislation was amended.” Statev. Thrift, 312 S.C. 282,
440 S.E.2d 341 (1994). At thetime thelegislature enacted Act No. 125, a
federal district court had ruled “day cruises,” like those operated by
respondent, were permissible unless and until the legislature “ opted out” of
the Johnson Act. While this ruling was later found to be erroneous by the
Fourth Circuit, we agree with the circuit court that “in light of the overall
climate” then existing, thisintent clausein Act No. 125 must be read to
evince alegidative intent not to make the cruises unlawful.

The State offers no alternative construction of this intent clause, but
instead argues “[w]hatever may have prompted the insertion of [thisintent

This act also amended §16-19-40 and §12-21-2712. Section 12-21-
2712 isa“seize and destroy” statute which applies only if the devices are
otherwise unlawful. Asexplained earlier, 816-19-40 by its own terms does
not apply to gaming tables located on respondent’s vessel.

USection 22(B).
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language in Act No. 125], the Fourth Circuit’ s subsequent decision made its
purpose clear.” We do not agree that subsequent action by a separate entity
can either alter or elucidate legidative intent.

In light of this language in the act amending §812-21-2710 and 16-19-
50, we conclude the legislature did not intend them to prohibit “day cruises.”
Our conclusion that the General Assembly does not intend that any current
statute be construed to ban “day cruises’ isreinforced by its subsequent
regjection of legislation which would have enacted new gaming statutes
explicitly criminalizing them in 1999 and 2000. See House Bill 3002 (1999);
Senate Bill 0002 (2000).

Accordingly, we affirm the circuit court’s conclusion that neither of

these two “possession” statutes apply to respondent’ s conduct. As explained
below, §12-21-2710 is also inapplicable for a separate reason.

§12-21-2710

Section 12-21-2710 makes it a misdemeanor for a person to keep a slot
machine or video gambling machine “on his premises.” Mere possession,
even of an inoperable machine, isaviolation of this statute. Statev. 192
Coin-Operated Video Game Machines, 338 S.C. 176, 525 S.E.2d 872 (2000).
On itsface, then, respondent isin violation of this statute. Thissectionis
part of the Video Game Machines Act, pursuant to which the Department of
Revenue has promulgated regulations which define “premises’ as:

A single place or premises must be afixed location. It does not
include moving property such as a boat or train, unless such
property is permanently affixed to a specific location.

27 S.C. Regs. 117-190 (Supp. 2000).

Since this regulatory definition was submitted to, and acquiesced in, by the
General Assembly, it is entitled “most respectful consideration,” Failev.
South Carolina Employment Sec. Comm’n, 267 S.C. 536, 230 S.E.2d 219
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(1976), and “should be given great weight.” Stone Mfg. Co. v. South
Caralina Employment Sec. Comm’n, 219 S.C. 239, 64 S.E.2d 644 (1951).
While we are not bound to accept this definition, Stone Mfg. Co., supra,
giving this regulation the deference it is due, we hold that there is no cogent
reason to overturnit. Faile, supra. Accordingly, respondent isnot in
violation of §12-21-2710 because it is not storing gaming equipment on a
“premises’ within the meaning of that statute.

Conclusion

We affirm the circuit court’ s ruling that respondent is not in violation
of any state criminal statute. Asnoted above, the applicability of the three
lottery statutes (8816-19-10; -20; -30) and the bookmaking statute (816-19-
130) are not at issue here. Further, 816-19-40 is inapplicable because
respondent’ s vessel is not a prohibited location nor a public place as
described therein, and §12-21-2710 does not apply since the vessel isnot a
proscribed “premise.” Inlight of the intent clause of 1999 Act No. 125, we
agree with the circuit court that the legislature did not intend that either 812-
21-2710 or § 16-19-50 apply to “day cruise” operations. Further, we
conclude that the General Assembly’s rgjection of statutes which would
explicitly criminalize day cruisesis evidence of its understanding that none
of our existing statutes apply to such operations. Since the devices are not
unlawful, they are not subject to seizure under either 812-21-2712 or §16-19-
120.

Respondent is not subject to criminal prosecution under any existing
criminal statute, and therefore we need not address its “ selective
enforcement” argument. Further, we emphasize that the General Assembly is
free to enact legislation which effectively bans or makes a state crime “day
cruise” operations such as that operated by respondent.

For the reasons given above, the order of the circuit court is

AFFIRMED.
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TOAL, C .J.,, MOORE and WALLER, JJ., concur. BURNETT, J.,
dissenting in a separ ate opinion.
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JUSTICE BURNETT: I respectfully dissent from the mgjority’s conclusion
respondent is not subject to criminal prosecution under any existing state
statute. Respondent admits it possesses slot machines, blackjack tables,
roulette tables, craps tables, and poker tables. In my opinion, possession of
these items within the territorial waters of the State of South Carolina
subjects respondent to the criminal laws of this state.

S.C. Code Ann. § 16-19-50 (Supp. 2000) makesit unlawful to

set up, keep, or use any (a) gaming table, commonly
called A, B, C, or E, O, or any gaming table known
or distinguished by any other letters or by any
figures, (b) roley-poley table, (c) table to play at
rouge et noir, (d) faro bank (e) any other gaming
table or bank of the like kind or of any other kind for
the purpose of gaming. . . .

Violators of this section are subject to fines and possible imprisonment. 1d.;
see dso S.C. Code Ann. § 16-19-100 (1985).

S.C. Code Ann. § 12-21-2710 (Supp. 2000) makes it unlawful for
any person

to keep on his premises or operate or permit to be
kept on his premises or operated within this Sate any
vending or slot machine, or any video game machine
with afree play feature operated by aslot in whichis
deposited a coin or thing of value, or other device
operated by aslot in which is deposited a coin or
thing of value for the play of poker, blackjack, keno,
lotto, bingo, or craps, or any machine or device
licensed pursuant to Section 12-21-2720 and used for
gambling or any punch board, pull board, or other
device pertaining to games of chance of whatever
name or kind, including those machines, boards, or

22



other devicesthat display different pictures, words,
or symbols, at different plays or different numbers,
whether in words or figures or, which deposit tokens
or coins at regular intervals or in varying numbers to
the player or in the machine, but the provisions of
this section do not extend to coin-operated nonpayout
pin tables, in-line pin games, or to automatic
weighing, measuring, musical, and vending machines
which are constructed as to give a certain uniform
and fair return in value for each coin deposited and in
which there is no element of chance.

(emphasis added). Respondent’ s gambling devices which are prohibited by §
12-21-2710 are subject to seizure, and, if a magistrate determines they violate
§ 12-21-2710 after ahearing, destruction. S.C. Code Ann. § 12-21-2712;
State v. 192 Coin-Operated Video Game Machines, 338 S.C. 176, 525 S.E.2d
872 (2000).

Nowhere do these statutes provide exceptions for gambling
devices or tables |ocated on boats. Y et despite the plain language of these
statutes, the majority concludes the General Assembly did not intend them to
apply to the gambling devices aboard vessels such as respondent’s. The
majority bases this conclusion on the “intent” clause contained in Act 125,
which stated in part:

The General Assembly by enactment of this act has
no intent to enact any provision allowed by 15 U.S.C.
1175, commonly referred to as the Johnson Act, or to
create any state enactment authorized by the Johnson
Act.

The majority acknowledges the Fourth Circuit Court of Appeals has
explicitly held the Johnson Act does not preempt state gambling laws: “That
federal enactment does not even apply to South Carolina s territorial waters —
it leaves regulation of those waters to the state.” Casino Venturesv. Stewart,
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183 F.3d 307, 312 (4th Cir. 1999), rev’g 23 F. Supp. 2d 647 (D.S.C. 1998),
cert. denied 528 U.S. 1077 (2000). In fact, as the mgjority correctly explains,
the Fourth Circuit held that any state enactment pursuant to the Johnson Act
would determine whether gambling day cruises violate federal law, not state
law. Thus, under Casino Ventures, the legislature’ s intent statement in Act
125 has no impact on state law whatsoever. Nevertheless, the mgority
concludes that, because the Fourth Circuit’ s opinion in Casino Ventures was
not filed until four days after Act 125 was signed into law,* the General
Assembly must have intended to exempt gambling day cruises from the
general prohibition on possession of gambling tables or devices. In essence,
the majority would have us infer this startling intent, in clear contravention of
the plain language of these statutes, solely on the basis of an earlier erroneous
construction of federal law by the District Court of South Carolina.

South Carolina s authority over gambling activity extendsto the
State’ sterritorial waters. See Casino Ventures, 183 F.3d at 308. The
criminal statutes of this state unequivocally make it unlawful to keep
gambling tables or devicesin this state. See 88 16-19-50 and 12-21-2710.
We have held mere possession of gambling devicesin this state — operational
or inoperational, in storage or in use — violates state law. Statev. 192
Coin-Operated Video Game Machines, supra. If the General Assembly had
intended to exempt vessels conducting day cruises from this prohibition, it
would have done so in plain terms. SeeTilley v. Pacesetter, 333 S.C. 33, 508
S.E.2d 16 (1998) (if legislature had intended certain result in statute it would
have said s0). The mgjority’s ruling exempts casino day cruises from the
general criminal laws of this state, without any clear expression of legidative
intent to do so.

The majority also concludes 8 12-21-2710 isinapplicable for an
additional reason. Although the mgjority acknowledges respondent isin
violation of the statute on its face, it nevertheless finds the statute

2Act 125 was signed into law on July 2, 1999. Casino Ventures was
filed on July 6, 1999.
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inapplicable because, according to the majority, the word “premises’ in 8
12-21-2710 does not include aboat. In support of this reading, the majority
quotes the following language of 27 S.C. Regs. 117-190:

A single place or premises must be afixed location. It
does not include moving property such asaboat or a
train, unless such property is permanently affixed to a
specific location.

Thisregulation is both inapplicable and defunct. The regulation, by its own
terms, defines “single place or premises’ in the now-repealed statute which
limited the number of machines which may be located in a*“single place or
premises.” |d.; see S.C. Code Ann. § 12-21-2804 (repealed, effective duly 1,
2000) (limiting number of video poker machines which could belicensed in a
“single place or premises.”). The regulation’s definition of “single place or
premises’ under a now-defunct statuteisin no way applicable to the
definition of the word “premises’ in § 12-21-2710. On the contrary, in the
absence of a statutory definition, the word “premises’ should receiveits plain
and ordinary meaning. Asthe majority acknowledges, 8 12-21-2710, on its
face, criminalizes respondent’ s possession of gambling devices within the
State of South Carolina.

| would reverse the order of the circuit court and hold boats
located within South Carolinaand its territorial waters are subject to the same
laws concerning gambling as any other premisesin this state. Furthermore, |
would decline to address respondent’ s selective enforcement argument since
the record reflects no enforcement of these statutes has taken place as of this
time.
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PER CURIAM: In this attorney disciplinary proceeding, the

sub-panel and thefull panel recommended anindefinite suspension. Weimpose

atwo-year definite suspension.

FACTS

The Commission on Lawyer Conduct filed formal charges against

respondent, Jefferson M. Long, Jr., regarding two client matters and his guilty
pleain federal court. Respondent was placed on interim suspension on July 22,
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1999. Inrelong, 335 S.C. 584, 518 S.E.2d 264 (1999). Respondent did not
answer the formal charges and was not present at the hearing. However, in a
letter to the Court dated December 5, 2000, he acknowledged the pending
disciplinary charges and admitted the infractions alleged against him. In the
letter, respondent sought to tender his resignation from the practice of law.

Criminal Conviction

Respondent pled guilty to one count of violating Section 1001 of
Title 18 of the United States Code by knowingly and willfully making afalse
statement of a material fact in a matter within the jurisdiction of a department
or agency of the United States. Respondent’s plea arose out the federal sting
operation “Operation Lost Trust.”

Client A Matter

Respondent was retained to represent Client A inacrimina matter.
Despite Client A’ s requests, respondent failed to perfect an appeal as required
by Rule 602, SCACR, and 1n re Anonymous Member of the Bar, 303 S.C. 306,
400 S.E.2d 483 (1991).* Client A also repeatedly requested his file; however,
respondent delayed for an unreasonableamount of timebeforereleasing thefile.
Respondent failed to properly communicate with Client A regarding his
conviction and appeal.

Client B M atter

Respondent was retained to represent Client B inacriminal matter.
Despite Client B’ s requests, respondent failed to perfect an appeal as required
by Rule 602, SCACR, and In re Anonymous Member of the Bar, 303 S.C. 306,

In the case of In re Anonymous, the issue was whether an attorney,
retained for purposes of acriminal trial only, must assist hisclient in perfecting
an appeal. The Court held that where the client desires an appeal, the attorney
must serve and file the Notice of Appeal to protect the client’ s right to appeal.
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400 S.E.2d 483 (1991). Respondent incorrectly advised Client B that he had no
grounds for appeal and failed to properly communicate with Client B regarding
his conviction and appeal.

DISCUSSION

The authority to discipline attorneys and the manner in which the
discipline is given rests entirely with the Supreme Court. E.g., In re
Y arborough, 337 S.C. 245, 524 S.E.2d 100 (1999). Because respondent failed
to answer the formal charges against him, thisfailure constitutes an admission
of the factual allegations. See Rule 24(a), RLDE, Rule 413, SCACR.
Consequently, we need only determine the appropriate sanction for respondent.
SeelnreRast, 337 S.C. 588, 524 S.E.2d 619 (1999); In re Thornton, 327 S.C.
193, 489 S.E.2d 198 (1997).

Respondent violated several Rulesof Professional Conduct by: (1)
failing to provide competent representation; (2) failing to abide by a client’s
decisions regarding the scope of representation; (3) failing to diligently
represent aclient; (4) failing to properly communicate with aclient; (5) failing
to safekeep a client’ s property; (6) improperly terminating representation of a
client; (7) failing to properly serveasan advisor to aclient; and (8) violating the
rulesof professional conduct; (9) committing acriminal act reflecting adversely
onthelawyer’ shonesty, trustworthiness, or fitnessasalawyer in other respects,
(10) engaging in conduct involving moral turpitude; (11) engaging in conduct
involving dishonesty, fraud, deceit, or misrepresentation; and (12) engaging in
conduct prejudicial to the administration of justice. SeeRules1.1,1.2,1.3, 1.4,
1.15,1.16, 2.1, & 8.4, RPC, Rule 407, SCACR.

Additionally, respondent viol ated theRulesfor Lawyer Disciplinary
Enforcement by: (1) violating the Rules of Professional Conduct; (2) failing to
respond to alawful demand from a disciplinary authority; (3) being convicted
of aseriouscrime; (4) engaging in conduct tending to pollute the administration
of justice or to bring the courts or thelegal profession into disrepute or conduct
demonstrating an unfitness to practice law; and (5) violating the oath of office
taken upon admission to practice law in this state. See Rule 7(a), RLDE, Rule
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413, SCACR.

In other disciplinary casesinvolving criminal convictionsstemming
from “ Operation Lost Trust” we have imposed both adefinite and an indefinite
suspension. See In re Ferguson, 314 S.C. 278, 443 S.E.2d 905 (1994)
(indefinite suspension); In reLimehouse, 307 S.C. 278, 414 S.E.2d 783 (1992)
(indefinite suspension); In re Crow, 308 S.C. 128, 417 S.E.2d 534 (1992)
(six-month definite suspension). Wefind that respondent’ scriminal conviction
relating to “ Operation Lost Trust” and his misconduct in the two client matters
warrant the sanction of atwo-year definite suspension.

Accordingly, respondent is definitely suspended from the practice
of law for two years, retroactive to the date of hisinterim suspension. We will
reconsider respondent’s letter of resignation at the end of the definite
suspension. Furthermore, we order respondent to pay the costs of these
disciplinary proceedingsto the Commission on Lawyer Conduct within 30 days
of the date of this opinion. Respondent shall file an affidavit with the Clerk of
Court, within 15 days of the date of this opinion, showing that he has complied
with Rule 30, RLDE, Rule 413, SCACR.

DEFINITE SUSPENSION.

TOAL, CJ.,, MOORE, WALLER, BURNETT and
PLEICONES, JJ., concur.
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JUSTICE BURNETT: Michael Satz (appellant) appeals his
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conviction for murder. Wereverse.
FACTS

Appellant was convicted of the murder of twelve-year-old Joseph
Barefoot. Joseph disappeared on Sunday, May 25, 1997. As part of an
extensive search for the missing boy, fliers were distributed throughout the
community. The fliers described Joseph and indicated he was last seenin a
white Chevy truck with awhite male, aged fifteen to nineteen, named Mikey.
It was inaccurate to state Joseph was “last seen” in the described truck. Two
different witnesses described speaking to Joseph on Sunday afternoon, when
he was out riding his bicycle. However, investigators later confirmed that
seventeen-year-old Michael Saltz had given Joseph and his friend Charlie
Mengedoht aride in his white Chevy truck on Saturday, the day prior to
Joseph’ s disappearance.

Because of his description on the missing person flier, appellant
was the brunt of considerable teasing during the summer of 1997, while
Joseph remained missing. Appellant reportedly “bragged” about killing
Joseph to a number of histeenage friends, in what he describesin his brief to
this Court as an “irrational[] and self-destructiv[e]” reaction “to being cast as
prime suspect in ahighly publicized case.” There was testimony appellant
said he“did it” “to get everybody off his back.”

On September 16, 1997, Joseph’ s skeletal remains were
discovered in a heavily wooded area behind the golf course near Starling
Goodson Road. Within days of the discovery of Joseph’s remains, three of
appellant’ s friends — Sydney Johnston, SelinaWelch, and Todd Ledford — all
provided sworn statements to police implicating appellant. Appellant was
brought in for questioning and eventually confessed to the murder.
Appellant’ s seven consecutive statements are highly contradictory,* and the
final statement, in which he incriminates only himself, is factualy

The contents of the statements and the circumstances surrounding their
making are discussed infrain part 1V.
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improbable. However, some details included in appellant’ s statements are
consistent with evidence discovered at the crime scene. Most significantly,
appellant stated he tied Joseph to atree with ablack nylon cord. A black

nylon cord was found tied around a tree where Joseph’ s bones were found.

| SSUES

|. Did thetria court erroneously rule on the
admission of prior consistent statements?

A. Statement of Sydney Johnston

B. Statement of Tina Ashford

I1. Didthetrial court erroneously admit irrelevant
evidence?

A. Appédlant’s school attendance record

B. Witness sfedlings

[11. Didthetria court err in limiting appellant’s
cross-examination of awitness for credibility and
bias?

V. Did thetria court err in admitting appellant’s
statements as voluntary?

V. Didthetrial court err in denying appellant’s
motion for adirected verdict?

DISCUSSION
|. Prior consistent statements

Appellant argues the trial court twice erred in ruling on the
admissibility of prior consistent statements of witnesses. In the first instance,
appellant asserts the trial court erroneously permitted hearsay to bolster a
prosecution witness' s testimony. In the second instance, appellant asserts the
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trial court erroneously refused to admit testimony concerning a prior
consistent statement of a defense witness. We agree the court erred in both
Instances.

The admission or exclusion of evidenceisleft to the sound
discretion of thetria judge, whose decision will not be reversed on appea
absent an abuse of discretion. Statev. Tucker, 319 S.C. 425, 462 S.E.2d 263
(1995).

Prior consistent statements of awitness are not inadmissible
hearsay if

The declarant testifies at the trial or hearing and is
subject to cross-examination concerning the
statement, and the statement is . . . consistent with
the declarant’ s testimony and is offered to rebut an
express or implied charge against the declarant of
recent fabrication or improper influence or motive;
provided, however, the statement must have been
made before the alleged fabrication, or before the
alleged improper influence or motive arose.

Rule 801(d)(1)(B), SCRE. Thus, in order for a prior consistent statement to
be admissible pursuant to this rule, the following elements must be present:

(1) the declarant must testify and be subject to cross-
examination,

(2) the opposing party must have explicitly or
implicitly accused the declarant of recently
fabricating the statement or of acting under an
improper influence or motive,

(3) the statement must be consistent with the
declarant’ s testimony, and

(4) the statement must have been made prior to the
alleged fabrication, or prior to the existence of the
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alleged improper influence or motive.
A. Sydney Johnston/Jan Kopel

Appelant first argues thetria court erred in permitting Jan Kopel
to testify concerning a prior consistent statement made by Sydney Johnston.

Sydney testified that appellant stated, “1 killed Joseph Barefoot.”
On cross-examination, defense counsel questioned Sydney as follows.

Defense Counsel: Do you recall telling me that the
first thing he said was, “I really didn’t doit”? Do
you recall?

Witness: No, | didn’t say that.

Defense Counsdl: You don’t recall saying that?
Witness: No, | don't.

Defense Counsel: Do you recall telling me that when
hefinaly said, “I did it,” you used the word
“sarcasticaly”? Do you recall that?

Witness: Yes. And my version of “sarcastically” is
kind of bragging, kind of, | don’t want to say vain
because that’ s — but it’ s bragging.

Defense Counsel: Okay, but you don’t recall saying
that the first thing he said was, “I really didn’'t do”?
[sic].

Witness. Right.

Defense Counsdl: You don't recall that part?
Witness: No.

Defense Counsel: Well, do you recall saying to me at
that time with everyone else present, not using the
words that he said, “I killed him,” but he said, “Y eah,
| didit,” asopposed to, “I killed him”? Do you recall
making that statement?

Witness: Yes, | do, to you. And the morethat I've
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been able to go back and look over everything, it was
a“Yeah, | killed him” thing.

Over appellant’ s objection, the trial court permitted Kopel to testify
concerning the following conversation, which took place between Kopel and
Sydney the day after Joseph’ s remains were found:

She [Sydney] said that — they call him “ JoJo”
Barefoot or this child, “JoJo,” had been found and
that someone named Mikey had told her a while back
—shedidn’t say exactly when — but he had killed this
child that was missing. And she didn’t know about
anybody being missing or no bones had been found
or body had been found or anything. And so she just
kind of didn’t know whether to believe him or not
and was feeling guilty because she felt like maybe if
she had come forward sooner that they may have
found him.

Appédlant argued to the trial court, and now argues on appedl,
that Kopel’ s testimony was improperly permitted to bolster Sydney’s
testimony. Appellant argues that Rule 801(d)(1)(B), SCRE, isinapplicablein
this instance because he very deliberately did not suggest that Sydney had
recently fabricated her testimony or was acting under an improper influence
or motive. On the contrary, appellant asserts, his cross-examination was very
carefully restricted to whether or not Sydney’ s tria testimony was consistent
with a statement she had made to defense counsel and hisinvestigator shortly
beforetrial. Thetrial court ruled that defense counsel’ s cross-examination
placed Sydney’s credibility before the jury, and thus Rule 801 permitted the
State to offer aprior consistent statement. Thus, the precise issue hereis
whether questioning the witness concerning a prior inconsi stent statement
invokes Rule 801(d)(1)(B). We conclude it does not.

Under the common law in South Carolina, proof of a prior
consistent statement was admissible to rehabilitate a withess who had been
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Impeached with a prior inconsistent statement. See, e.q., Burnsv. Clayton,
237 S.C. 316, 336-37, 117 S.E.2d 300, 310 (1960) (“Where the credit of a
witness has been impeached by proof or imputation that he has made
declarations inconsistent with what he has sworn to, an exception to the
hearsay rule permits proof of his declarations, consistent with what he has
sworn to, made on other occasions prior to the existence of hisrelation to the
cause.”). The Staterelies on these pre-SCRE cases. Rule 801(d)(1)(B)
changed thisrule. The plain language of Rule 801(d)(1)(B) only permits
evidence of aprior consistent statement when the witness has been charged
with recent fabrication or improper motive or influence. Although
questioning awitness about a prior inconsi stent statement does call the
witness's credibility into question, that is not the same as charging the
witness with “recent fabrication” or “improper influence or motive.” Cf.
Tomev. United States, 513 U.S. 150, 157 (1995) (“Prior consistent
statements may not be admitted to counter all forms of impeachment or to
bolster the witness merely because she has been discredited. . .. Therule
speaks of a party rebutting an alleged motive, not bolstering the veracity of
the story told.”). Appellant questioned the accuracy of the witness's
memory; he did not charge her with recent fabrication or improper influence
or motive. The State should not have been permitted to introduce hearsay
testimony of Sydney’s prior consistent statement because appellant’ s cross-
examination of Sydney did not imply recent fabrication or improper influence
or motive. Thetria court’s admission of the testimony pursuant to former
evidentiary rules constituted an error of law amounting to an abuse of
discretion.

Moreover, the error was not harmless. Erroneously admitted
corroboration testimony is not harmless merely because it is cumulative. On
the contrary, “it is precisely this cumulative effect which enhances the
devastating impact of improper corroboration.” Jolly v. State, 314 S.C. 17,
21, 443 S.E.2d 566, 569 (1994). Here, Sydney’s testimony was weak and not
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particularly credible,? and the improper corroboration could not have been
harml ess.

B. Tina Ashford/Buddy Hancock

Appellant next argues the trial court erred in refusing to allow
Buddy Hancock to testify concerning a prior consistent statement made by
Tina Ashford, adefense witness. Thisissueinvolves a different aspect of
Rule 801(d)(1)(B), SCRE.

Charlie Mengedoht testified for the prosecution. On cross-
examination, appellant was permitted to attempt to impeach Charlie by
asking him about a statement he had allegedly made to Tina Ashford
implicating himself in Joseph’ s death:

Defense Counsdl: Did you make a statement at that
time that you and others put a bag over Joseph’s
head, beat him and kicked him. Hecried and
whimpered and tried to crawl away but could not,
and that you left the body in the woods behind the
golf course behind Starling Goodson Road and that
you went back several timesto view the body?
Witness: No, | don't recall saying that.

The statement did not qualify as admissible evidence of third party guilt;
thus, the questions were permitted for impeachment purposes only, and the
jury was so instructed. On re-direct, Charlie testified that Tinawas
appellant’ s girlfriend, but had once been his (Charlie s) friend.

During the defense case, Tinatestified that in the summer of

On direct examination, when asked what appellant said, Sydney first
answered, “| don’t remember,” and then later said, “| do remember what he
said. Itwas—hesad, ‘I killed Joseph Barefoot.’”
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1997, Charlie told her he and unidentified accomplices killed Joseph as
described above. This testimony was consistent with an affidavit Tina had
signed on February 23, 1999. On cross-examination, Tina admitted appellant
was her boyfriend of four months. However, she testified she did not know
appellant in the summer of 1997. The solicitor asked Tina:

So thirteen days before the jury is going to be
deciding Michael Saltz's, whether he' s guilty or
innocent of this crime, thirteen days prior to that jury
being selected you go into your boyfriend that you
love' slawyer’ s office and sign an affidavit indicating
somebody else might have been involved in this
incident that happened two years ago?

When asked why she did not contact the police right away, Tinatestified that
shetold her father about Charli€’ s statement, and her father contacted the
police.

The defense then called Buddy Hancock, Tina sfather. After a
discussion of Rule 801(d), the State additionally objected to Hancock
testifying because he had been present in the courtroom during his daughter’s
testimony. Thetrial court permitted the defense to proffer Hancock’s
testimony prior to the court ruling on its admissibility. Hancock testified in
camerathat Tina cameto him in the summer of 1997 and told him what
Charlie alegedly told her concerning Joseph’ s death. However, when asked
whether he contacted the police concerning the statement, Hancock testified:

Witness: | told [the police] the little boy, what |
heard all around lower Richland there, the little boy
was run away from home and he was out in the
woods and he was going down to Food Lion, was out
in the woods behind Food Lion, going in the Food
Lion getting food, sneaking food out of there, going
back in the woods.

Defense Counsdl: Did you tell them anything about
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Charlie Mengedoht?

Witness: | told them Charles was — Charles was — at
the time, what | hear around there, Charles was
taking him food because he was hiding him out.

Thetrial court refused to permit Hancock to testify before the jury, but did
not state a reason.

Thisline of questioning is precisely what Rule 801(d)(1)(B) was
designed to address. The Solicitor’ s questions charged the witness with both
recent fabrication (coming forward thirteen days before trial) and improper
motive (her romantic relationship with defendant). Thus, Rule 801(d)(1)(B)
permits appellant to offer evidence of a prior consistent statement made
before the alleged fabrication or improper motive arose. Theissue hereis
thus whether the trial court could, in its discretion, nevertheless exclude
corroborating testimony for other reasons. Although the judge did not give a
reason for hisruling, the State offers two reasons why it was within the
court’ sdiscretion to disallow the testimony. We may affirm for any reason
appearing in therecord. Rule 220(c), SCACR.

First, the State asserts Hancock’ s testimony was tainted by his
“apparent violation” of the sequestration order (emphasis added). The
decision whether to waive a sequestration order for witnesses present during
thetrial restsin the sound discretion of the tria judge. State v. Cabbagestalk,
281 S.C. 35, 314 S.E.2d 10 (1984). Although it may have been within the
trial court’ s discretion to disallow Hancock’ s testimony if Hancock had
violated the sequestration order, the record is insufficient to support such a
finding. Second, the State asserts Hancock’ s testimony could “possibly lead
to unfair pregjudice, confusing of theissues[sic]” under Rule 403, SCRE. We
do not see any basis for excluding Hancock’ s testimony under Rule 403.
Appellant should have been allowed to answer the State’ s charge of recent
fabrication and improper motive. Since we have aready ruled appellant is
entitled to anew trial, we need not conduct a harmless error analysis.
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II. Irrelevant evidence

Appellant argues thetrial court erred in admitting irrelevant
evidence on two occasions, each of which will be discussed in turn.

Only relevant evidence is admissible. Rule 402, SCRE.
“‘Relevant evidence' means evidence having any tendency to make the
existence of any fact that is of consequence to the determination of the action
more probable or less probable than it would be without the evidence.” Rule
401, SCRE. Evenif evidenceisrelevant, it “may be excluded if its probative
value is substantially outweighed by the danger of unfair prejudice,
confusion of the issues, or misleading the jury, or by considerations of undue
delay, waste of time, or needless presentation of cumulative evidence.” Rule
403, SCRE. Unfair prejudice means an undue tendency to suggest decision
on an improper basis, such as an emotional one. Statev. Kelly, Op. No.
25226 (S.C. Sup. Ct. filed Jan. 8, 2001) (Shearouse Adv. Sh. No. 1 at p.13,
17). Thetria court is given broad discretion in ruling on questions
concerning the relevancy of evidence, and its decision will be reversed only
if thereis aclear abuse of discretion. 1d.

A. Appellant’s attendance record

Appellant argues the trial court abused its discretion in admitting
his school attendance record. We agree.

Over appellant’ s objection, the court allowed the records
custodian of Richland County School District Oneto testify that appellant
was absent from school without an excuse on Thursday, May 29, 1997. The
fact appellant was absent from school on Thursday, May 29, 1997 did not
tend to make “the existence of any fact that is of consequence to the
determination of the action more probable or |ess probable than it would be
without the evidence.” See Rule 401, SCRE. Joseph was last seen on
Sunday, May 25, 1997. His body was found on September 16, 1997. The
State asserts the evidence was relevant, athough admittedly of “little
probative value,” because it “reveal[ed] that [appellant’ s] whereabouts on
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that date were [as] unknown as [Joseph’s].” However, the State presented no
evidence Thursday, May 29, 1997 had any consequence to this case. On the
contrary, introduction of thisirrelevant evidence encouraged the jury to
speculate that Thursday, May 29, 1997 must be significant to the casein
some way unknown to them. Moreover, admission of thisirrelevant
evidence served to portray appellant as adelinquent. Even if the evidence
were marginaly relevant, it unfairly prejudiced appellant, confused the
Issues, and misled the jury, and therefore should have been excluded.

B. Testimony of Shasta Mengedoht

Appellant argues the trial court abused its discretion in admitting
irrelevant testimony of Shasta Mengedoht concerning her feelings. We
agree.

Mengedoht was close friends with Jackie Barefoot, Joseph’s
mother, and she was also the mother of Charlie Mengedoht, Joseph’s friend.
She testified for the prosecution. Defense witnesses had testified that Joseph
was seen playing in the Mengedohts' yard after the time of his disappearance.
In reply, the State called Mengedoht. The following colloquy took place:

Solicitor: Are you aware that there has been
inferences made that Joseph Barefoot was at your
house in June and July of 19977
Witness: | was only made aware of that last night.
Solicitor: How does that make you feel ?

Defense Counsel: Objection, Y our

Honor.

The Court: Overruled.
Witness: Well, it'sredly sad. Y ou know, Jackie and
|, we' ve watched alot of sunsetstogether. And every
time—

Defense Counsedl: Y our Honor, | think

thisis not relevant.

The Court: Wait aminute. Sir?
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Defense Counsel: Thisis not relevant,

Y our Honor.

Solicitor: He's making the inference,

Y our Honor.

The Court: Yes, sir. I’'m going to allow
her to testify.

Defense Counsdl: | mean, | understand
that — the bottom lineis that how that
makes her feel is not relevant to any issue
inthiscase. It doesn't affect credibility.
It doesn't affect any issue in this case.
The Court: Y our objection is overruled.

Y ou may answer the question.

Witness: As | was saying, we had watched alot of
sunsets together, and each time | would say, “God, |
hope Joe can see thistoo,” and find some kind of
comfort and know that we would not give up and that
we loved him. It’'sjust sad that we have to sit here
now. And | was—

Defense Counsel: Objection, Y our
Honor.

The Court: All right, thank you ma am.
That’ s enough.

Thetrial court abused its discretion in allowing this testimony
over appellant’ s repeated objections. The witness' s thoughts and feelings did
not make the existence of any fact of consequence to the case more or less
probable. On the contrary, the testimony only served “to arouse the
sympathy or prejudice of thejury.” Cf. Statev. Langley, 334 S.C. 633, 647,
515 S.E.2d 98, 100 (1999) (a photograph should be excluded if it is
calculated to arouse the sympathy or prejudice of thejury or isirrelevant or
unnecessary to substantiate facts).

Additionally, we address the State’' s contention that this error is
unpreserved because appellant did not move to strike the testimony. The
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requirement that a party move to strike objectionabl e testimony applies when
an objection has been sustained. See State v. Wingo, 304 S.C. 173, 177-78,
403 S.E.2d 322, 325 (Ct. App. 1991) (amotion to strike is necessary where a
guestion is answered before an objection thereto has been interposed, even
though the objection is sustained) (citing 88 C.J.S. Trial 8§ 133, at 268
(1955)). Here, thetria court never sustained any of appellant’ s objections.
Therefore, no additional action was required of appellant to preserve this
Issue for appellate review.

[11. Cross-examination

Appellant argues the trial court erred in limiting his cross-
examination of Shasta Mengedoht for credibility and bias and that such

limitation violated his constitutional right to confront the witnesses against
him. We disagree.

As discussed above, Mengedoht was Charlie’ s mother and Jackie
Barefoot’ s friend. Appellant sought to cross-examine Mengedoht concerning
her respective loyalties to her son and her friend, as follows:

Q: | understand Jackie Barefoot is your friend. Correct?
Yes, sheis.

Q. And | understand you're extremely loyal to her?

A. Yes, | am.

Q. And Charlieisyour son?

A

Q.

th

>

. Yes.
And, ma am, if you had to make a choice and
there was no middle ground —
Solicitor: Objection to this. | know
where he'sgoing. | object. We need to
approach the bench.

The jury was excused and the following bench conference took place:

The Court: All right, sir. What is the question you
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want to ask?

Defense Counsdl: Very simple, Your Honor. | want
to be allowed to ask the witness that if she had to
make a choice between being loyal to her friend and
protecting her son, what would it be? That’'sall. It's
acredibility question. It doesn’t go to third party
guilt. | [sic] not arguing third party guilt, Judge.
The Court: No, sir. She hasn't testified about her son
at al. Shewas called back in reply testimony to
rebut your testimony that the victim was playing
football in her yard three weeks after he was missing.
And I’m not going to let you go back now and start
bringing in something el se about her son being
accused of thiscrime. That’stotally irrelevant.
Defense Counsel: He' s not being accused, Y our
Honor. What was irrelevant was her testimony about
how it made her feel to listen to the other testimony.

| was not asking her about her son being accused.

I’ ve never accused him, Your Honor. The witnesses
place him —

The Court: Your objection is overruled [sic]. Sit
down.

The right to a meaningful cross-examination of an adverse
witness isincluded in the defendant’ s Sixth Amendment right to confront his
accusers. Statev. Aleksey, 343 S.C. 20, 33, 538 S.E.2d 248, 255 (2000).
This does not mean, however, that trial courts conducting criminal trialslose
their usual discretion to limit the scope of cross-examination. |1d.; seealso
Statev. Lynn, 277 S.C. 222, 284 S.E.2d 786 (1981) (atria court’sruling
concerning the scope of cross-examination of awitness to test his credibility
should not be disturbed on appeal absent a manifest abuse of discretion). On
the contrary, “trial judges retain wide latitude insofar as the Confrontation
Clause is concerned to impose reasonable limits on such cross-examination
based on concerns about, among other things, harassment, prejudice,
confusion of the issues, witness' safety, or interrogation that is repetitive or
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only marginally relevant.” Delawarev. Van Arsdall, 475 U.S. 673, 679
(1986).

In Van Arsdall, the United States Supreme Court held “a criminal
defendant states aviolation of the Confrontation Clause by showing that he
was prohibited from engaging in otherwise appropriate cross-examination
designed to show a prototypica form of bias on the part of the witness, and
thereby ‘to expose the jury to the facts from which jurors. . . could
appropriately draw inferences relating to reliability of the witness.’” |d. at
680 (emphasis added) (quoting Davisv. Alaska, 415 U.S. 308, 318 (1974)).
However, this Court has cautioned the bench that “before a crimina
defendant can be prohibited from engaging in [such cross-examination] . . .,
the record must clearly show that the cross-examination is somehow
ingppropriate.” State v. Graham, 314 S.C. 383, 385-86, 444 S.E.2d 525, 527
(1994).

Thefirst question, therefore, is whether the proposed cross-
examination was inappropriate. A witness may be impeached with evidence
of “[b]ias, prgjudice or any motive to misrepresent.” Rule 608(c), SCRE.
We recently held this rule “ preserves South Carolina precedent holding that
generaly, ‘anything having alegitimate tendency to throw light on the
accuracy, truthfulness, and sincerity of a witness may be shown and
considered in determining the credit to be accorded histestimony.”” Statev.
Jones, Op. No. 25242 (S.C. Sup. Ct. filed Jan. 24, 2001) (Shearouse Adv. Sh.
No.4, at p.48) (quoting State v. Brewington, 267 S.C. 97, 101, 226 S.E.2d
249, 250 (1976)). “On cross-examination, any fact may be elicited which
tends to show interest, bias, or partiality of the witness.” State v. Starnes,
340 S.C. 312, 325, 531 S.E.2d 907, 914-15 (2000) (emphasis added) (also
quoting Brewington, 267 S.C. at 101, 226 S.E.2d at 250). Although
evidence of Mengedoht’ s relationship to Charlie would unquestionably be
admissible to show Mengedoht’ s possible bias, the jury was already fully
aware Mengedoht was Charlie's mother. Appellant sought to ask Mengedoht
what she would do “if she had to make a choice between being loyal to her
friend and protecting her son.” This question did not seek to elicit afact
tending to show bias. Starnes, 340 S.C. at 325, 531 S.E.2d at 914-15; cf.
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State v. Fossick, 333 S.C. 66, 508 S.E.2d 32 (1998) (evidence which is
Inadmissible to prove third-party guilt may still be admissible for
Impeachment purposes) (emphasis added). We believe the question was
inappropriate and the trial court properly exercised its discretion in
disallowing it.

V. Voluntariness of statements

Appellant argues thetria court abused its discretion by admitting
statements he gave to the police. We disagree.

Several officers were involved in bringing appellant to the station
and questioning appellant while there. The three officers primarily involved
were Investigator Jones, Sergeant Williamson, and Mg or Wilson. Jones had
spoken with appellant on three occasions while investigating Joseph’s
disappearance. After Joseph’s remains were found on September 16, 1997,
police began investigating the crime as a homicide. Investigators became
aware of some statements appellant had allegedly made to others concerning
hisrolein Joseph’s death. On September 18, officers made a “traffic stop” of
appellant to see if he would voluntarily come to the police station for
questioning. Jones testified that probably two police cars were involved in
the stop. Appellant’ s two passengers testified the truck was surrounded by
up to five police cars. Jones asked appellant if he would come to the station.
Appellant answered, “No problem,” and rode to police headquartersin an
unmarked patrol car.

At the station, appellant was advised of hisrights and signed a
walver. Appellant eventually admitted to police he had bragged to his friends
about killing Joseph, but denied any actual involvement in or knowledge of
Joseph'’s death. The officers were convinced appellant was being untruthful .
At this point, Williamson thought perhaps others were involved and appellant
was holding back out of fear. Williamson testified he pled with appellant to
tell the truth. He told appellant the only way they could help him was for him
to tell the truth.
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Ultimately, appellant made a series of incriminating statements.
In the first statement, appellant told the officers he had bragged about killing
Joseph but he did not really do it. Next he told them he had overheard some
boys at school, whom he could not identify, talking about killing Joseph.
Third, appellant told police he had overheard some people at school say they
had killed Joseph. They told appellant where Joseph’ s body was located.
Appellant stated he went to see the body and it was decomposing and the
bones were sticking out. Again, appellant was unable or unwilling to identify
the speakers.

Between appellant’ s third and fourth statements, appellant asked
Wilson about the different degrees of murder and the penalties for each.
Wilson explained that South Carolina does not have degrees of murder, and
then explained to appellant the differences among murder, manslaughter, and
involuntary manslaughter.

Appellant then changed his story dramatically. In hisfourth
version, appellant told officers Todd Ledford and Joseph had argued. Joseph
rode off on his bicycle and Todd and two other boys chased him, caught him,
hog-tied him, and carried him into the woods. After afew minutes, Todd and
the other two boys returned to the truck without Joseph and they drove off.
Next, appellant told the officers everything in the previous story was true
except for the fact that he went into the woods with Todd and the other boys
along with Joseph. He stated that Joseph was hog-tied with his feet and
hands tied behind him. When they got into the woods, the other boys started
hitting and kicking Joseph. Appellant denied hitting Joseph. He said Joseph
was crying and whimpering and he felt bad because he could have stopped
them, and could have taken Joseph home, but instead he left him there.
Appellant also described Joseph’ s bicycle.

At this point, appellant took a bathroom break. In the bathroom,
he asked Williamson, “What if someone elseisinvolved?’ Williamson
reported appellant’ s question to Wilson. Wilson told appellant sometimes
when people confess to a crime, they implicate othersin order to get back at
someone they think told on them. Wilson told appellant he should tell the
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truth about whether Todd was there, because it would make appellant ook
worse if he lied about Todd’ sinvolvement. Appellant then stated that Todd
was not there; he was just mad at Todd for telling on him. Appellant again
asked, “What if someone elseisinvolved?’ but did not name any other
participants.

In his sixth story, appellant said events happened as he had
described in versions four and five, except Todd was not there, just appellant
and two other boys whom appellant refused to name. Wilson then asked
what had happened to Joseph’s pants.® Appellant reacted physically to the
guestion, became defensive, and then recanted his previous stories and denied
all knowledge of Joseph’s death.

Concerned that he had put appellant on the defensive by asking
about Joseph'’ s pants, Wilson asked Williamson to take over questioning
appellant. Williamson took appellant to the canteen for a snack and then
asked for awritten statement. Appellant then gave hisfinal statement to
police, which Williamson recorded and appellant signed and sworeto. In
this statement, appellant incriminated himself only. He stated he saw Joseph
two or three weeks after Joseph was reported missing. Joseph was bad-
mouthing appellant so appellant knocked him out. Appellant then carried
Joseph to atree, tied Joseph to it with black nylon cord, and left him there.

Thefirst six statements were recorded in the officers notes, but
not tape recorded or signed by appellant. Wilson corroborated Williamson's
testimony regarding the substance of the statements. The officerstestified at
no time did appellant express a desire to cut off questioning or seek the
advice of counsdl.

After he had given his written statement, appellant was permitted
to meet with his parents and call his girlfriend that evening. The next

3Joseph’ s shoes, socks, and shirt were found at the scene, but no pants
or underwear were found.
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morning, after spending the night in jail, Williamson advised appellant of his
rights again and began to speak with him further to determine whether others
wereinvolved in the crime. Appellant stated everything in his written
statement, in which he incriminated only himself, wastrue. Appellant then
asked if hislawyer had arrived. Thiswasthe first time appellant mentioned a
lawyer. Williamson immediately terminated the interview.

In response to cross-examination, Jones denied that appellant
asked him for permission to call hisfather. Williamson stated appellant
asked for his parents during the time they were together, but he did not
permit appellant to call them. However, Williamson did try to contact
appellant’ s father around 5:30 that afternoon to let him know where appellant
was. Williamson denied telling appellant his mother was under investigation,
denied threatening appellant with a*“first-degree murder” chargeif he did not
give a statement, denied promising appellant probation or boys camp in
exchange for a statement, and denied promising appellant he could go home
If he gave astatement. Wilson, who was present from about 6:00 p.m. on,
similarly denied telling appellant his mother was under investigation.

The entire interrogation, including breaks, lasted between six and
seven hours.* Appellant was given Miranda warnings three times during the
interrogation: upon arrival at the police station, before a polygraph was
administered, and again prior to signing his written statement. He was
advised of hisrights afourth time the following morning and given an
opportunity to change his statement again. Appellant asserts his statements
should have been excluded from evidence as the involuntary result of hiswill
being overborne by hisinterrogators.

A statement obtained as aresult of custodia interrogation is
Inadmissible unless the suspect was advised of and voluntarily waived his
rights under Mirandav. Arizona, 384 U.S. 436 (1966). Dickerson v. United

*Appellant signed the first Mirandaform just after 3:00 p.m. and gave
hisfinal statement around 9:30 p.m.
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States, 530 U.S. 428 (2000). If adefendant was advised of his Miranda
rights, but nevertheless chose to make a statement, the “burden is on the State
to prove by a preponderance of the evidence that his rights were voluntarily
waived.” State v. Washington, 296 S.C. 54, 370 S.E.2d 611 (1988)
(emphasisin original). Thetria judge’ s determination of the voluntariness
of a statement must be made on the basis of the totality of the circumstances,
including the background, experience, and conduct of the accused.
Schneckloth v. Bustamonte, 412 U.S. 218 (1973); Statev. Linnen, 278 S.C.
175, 293 S.E.2d 851 (1982). If asuspect’swill isoverborne and his capacity
for self-determination critically impaired, use of the resulting confession
offends due process. Schneckloth, 412 U.S. at 225. A statement induced by
apromise of leniency isinvoluntary only if so connected with the inducement
as to be a consequence of the promise. State v. Peake, 291 S.C. 138, 139,
352 S.E.2d 487, 488 (1987). Thetrial court’sfactual conclusions as to the
voluntariness of a statement will not be disturbed on appeal unless so
manifestly erroneous as to show an abuse of discretion. State v. Kennedy,
333 S.C. 426, 429, 510 S.E.2d 714, 715 (1998). When reviewing atria
court’ s ruling concerning voluntariness, this Court does not reeva uate the
facts based on its own view of the preponderance of the evidence, but simply
determines whether the trial court’s ruling is supported by any evidence. See
State v. Wilson, Op. No. 25284 (S.C. Sup. Ct. filed April 23, 2001)
(Shearouse Adv. Sh. No.15 at p.19, 22).

The trial court here found appellant’ s statements were freely and
voluntarily given, that appellant was accorded all the procedural safeguards
required by Miranda, and that appellant knowingly and intelligently waived
hisrights. We conclude thetria court correctly ruled the statements
admissible. Thereisno evidence in the record whatsoever of any improper
conduct on the part of the investigating officers nor of any deficiency on
appellant’ s part which would call his waiver of rights into question.
Although some of appellant’s attorney’s questions of the officers on cross-
examination suggested improper coercion (e.g., did they tell appellant his
mother was under investigation, did they promise probation or boys camp in
exchange for a statement), the officers denied making any such statements.
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Appellant did not testify at the Jackson v. Denno’ hearing and his attorney’s
guestions do not constitute evidence. Thereistherefore no evidencein the
record to contradict the officers version of events, nor can we infer any such
evidence.

In the absence of any evidence of police misconduct or
diminished capacity, appellant would have this Court hold prolonged
guestioning of a seventeen-year-old makes any statements obtained
involuntary. Although appellant’ s youth and the length of questioning are
certainly important factors for the trial court to consider in determining
whether appellant’ s statement was voluntary (see Schneckloth, 412 U.S. at
225), the trial court correctly ruled the statements voluntary under the totality
of the circumstances.

V. Directed Verdict

Appellant argues thetrial court erred in denying his motion for a
directed verdict because there is no evidence Joseph was murdered. We
disagree.

Before adefendant in a criminal case can be required to present a
defense, the State must present some proof of the corpus delicti of the crime.
State v. Brown, 103 S.C. 437, 88 S.E. 21 (1916). In amurder case, the
corpus delicti consists of two elements. the death of a human being, and the
criminal act of another in causing that death. Statev. Martin, 47 S. C. 67, 25
S. E. 113 (1896). An extrgudicia confession standing alone cannot
constitute proof that a murder has taken place. The State must produce proof
of the corpus delicti from a source other than the out-of-court confession of a
defendant. Statev. Owens, 293 S.C. 161, 359 S.E.2d 275 (1987). The
corpus delicti of murder may be established by circumstantial evidence when
it isthe best evidence obtainable. 1d. Furthermore, circumstantial evidence
may be sufficient to establish the corpus delicti of murder even though the

5378 U.S. 368 (1964).
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cause of death can not be determined. Brown v. State, 307 S.C. 465, 467-68,
415 S.E.2d 811, 812 (1992). In Owens, the body of the victim was never
found. Nevertheless, we held circumstantial evidence of thevictim’'s
personal habits and relationships raised an inference that the victim'’s sudden
disappearance was the result of death by acriminal act and was thus
sufficient to establish the corpus delicti.

Thetrial court ruled there was sufficient circumstantial evidence
to establish the corpus delicti, including Joseph’s good health, therulein his
house that he must be home by dark or call immediately, testimony the
wooded area where Joseph’ s body was found was too thick to ride abicycle,
testimony from Joseph’ s best friend that they never played in that area, and
testimony from an officer that it is very unusual for atwelve-year-old boy to
be missing for any length of time. Appellant argues these facts are equally
consistent with death by accident or sudden illness. However, when ruling
on amotion for adirected verdict, thetrial court is concerned with the
existence or non-existence of evidence, not itsweight. State v. Robinson,
310 S.C. 535, 538, 426 S.E.2d 317, 319 (1992). Furthermore, in reviewing
the denial of adirected verdict motion, an appellate court must review the
evidence in the light most favorable to the State. State v. Rowell, 326 S.C.
313, 487 S.E.2d 185 (1997). Considering the evidence in the light most
favorable to the State, we conclude the trial court properly denied appellant’s
motion for adirected verdict. Thereis more than adequate circumstantial
evidence to prove Joseph did not die anatural death.

CONCLUSION
For the foregoing reasons, we REVERSE.

TOAL, C.J.,, MOORE, WALLER and PLEICONES, JJ., concur.
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PER CURIAM: This Court granted the petition for a writ of
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ANDERSON, J.: This appeal involves the application of a
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local zoning ordinance. The Zoning Board of Appealsfor the City of Beaufort
(“theZoning Board”) ordered Phil Heilker to ceasethe outside display of indoor
furniture at his retail stores. The Circuit Court reversed, finding Hellker's
displays were protected, nonconforming “uses’ of his property. Wereverse.

FACTS/PROCEDURAL BACKGROUND

Hellker ownstwo discount furniture storesinthecity of Beaufort. He has
operated Mama's Used Furniture for approximately ten years and Mama's
Discount Furniture Depot for approximately three years. During these times,
Hellker has displayed furniture — mattresses, bunk beds, sofas, chairs, and
couches — immediately outside his businesses.

The city of Beaufort adopted Ordinance O-61-99 (the“ Ordinance’). The
Ordinance amended the language of the city’ szoning coderelating to thecity’s
“Highway Corridor Overlay Zoning” scheme. The stated purpose for this
“Highway Corridor” district is:

[T]o protect and promote the appearance, character, and economic
value of development in the City of Beaufort adjacent to major
roads .... [T]o encourage and better articulate positive visual
experiences along the City’ s major roads and to assure respect for
the character, integrity, and quality of the built and natural
environments of the City .... [T]o enhance the quality of
development and to promote traffic and pedestrian safety .... [T]o
protect and enhance the City’s unique aesthetic character and
encourage development which is harmonious with the natural and
man-made assets of the Lowcountry.

Id. at § 5-6201.

The Ordinance, inter alia, created new restrictions on the outdoor display
of certain types of merchandise in the “Highway Corridor” district:

Only merchandise typically used and stored outdoors may be
displayed outdoors. Such merchandise shall include automobiles,
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trucks, boats, trailers, outdoor landscape structures (garden sheds,
arbors, gazebos, etc.), plant materials, agricultural products, lawn
mai ntenance equi pment, and outdoor furniture.

1d. at § 5-6209(F)(L).

Hellker’ sstoresarelocated withinthe“ Highway Corridor” district. Libby
Anderson, the City of Beaufort’s Planning Director, informed Hellker by letter
that “[almong other things, Ordinance O-61-99 bans the outdoor display of
merchandise that is not typically used and stored outdoors.” Anderson told
Hellker that he could only display furniture in compliance with the Ordinance.

Hellker appealed Anderson’ sorder to the Zoning Board. At asubsequent
hearing, Heilker claimed his displays were a “nonconforming use”’ integral in
advertising his stores. The City countered, arguing Hellker's display of
furniture was merely a*“ practice’ rather than a“use.”

By letter, the Zoning Board stated to Hellker that “[ b]ased on theevidence
and extensive arguments presented [at the hearing], the Board unanimously
voted to deny the appeal and uphold the application of Ordinance O-61-99 ...."
The Zoning Board determined, inter alia, that the “outdoor display of
merchandise is a practice associated with aland use (in this case retail sales)
andisnot aland usein itself and so is not subject to the nonconforming uses
section of the Zoning Ordinance.” (emphasis added).

Hellker appeal ed the Zoning Board' sdecision to the Circuit Court. Inhis
appeal, Hellker characterized the above-statement as a conclusion of law.

The Circuit Court judgereversed the Zoning Board' sdecision. The court
concluded: “[T]he outdoor display of furniture in front of those two (2)
businesses known as Mama' s Used Furniture and Mama' s Discount Furniture
Depot (in the City of Beaufort) is a protected, vested, nonconforming use of
these premises.” The Zoning Board appeals.
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STANDARD OF REVIEW

Section 6-29-840 defines the scope of review of azoning board decision
by a Circuit Court judge:

At the next term of the circuit court or in chambers, upon ten
days' notice to the parties, the presiding judge of the circuit court
of the county shall proceed to hear and pass upon the appeal on the
certified record of theboard proceedings. Thefindings of fact by
the board of appeals shall betreated in the same manner asa
finding of fact by ajury, and the court may not take additional
evidence. Intheevent thejudge determinesthat the certified record
isinsufficient for review, the matter may beremanded to the zoning
board of appeals for rehearing. In determining the questions
presented by theappeal, thecourt shall deter mineonly whether
the decision of the board is correct as a matter of law. Inthe
event that the decision of the board is reversed by the circuit court,
the board is charged with the costs, and the costs must be paid by
the governing authority which established the board of appeals.

(emphasis added).

InVulcan M aterials Co. v. Greenville County Bd. of Zoning Appeals, 342
S.C. 480, 536 S.E.2d 892 (Ct. App. 2000), this Court analyzed § 6-29-840 asit
relates to the appellate review of azoning board decision:

In 1994, the Legislature enacted a new statutory scheme for
local planning and zoning entities embodied in Title 6, Chapter 29,
which replaced the existing scheme found in portions of Title 6,
Chapter 7, and elsewhere. Act No. 355, § 2, 1994 S.C. Acts 4036,
amended by Act No. 15, § 1, 1999 S.C. Acts 37. The new scheme
Imposed astandard of review whereby “[t]hefindings of fact by the
[zoning] board of appeals shall be treated in the same manner as a
finding of fact by ajury ....” S.C. Code Ann. § 6-29-840 (Supp.
1999). Loca zoning programs could adopt the new standard
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promulgated by 8§ 6-29-840 any time prior to December 31, 1999,
after which timeits adoption became mandatory. See Act No. 355
(“Onor after December 31, 1999, all local planning programs must
be in conformity with the provisions of this act. Until December
31, 1999, this act is cumulative and may be implemented at any
time.”). Section 6-29-840 differs textually from it predecessor,
which treated “[t]he findings of fact by the [zoning] board of
appeals [as] final and conclusiveon ... appeal.” S.C. Code Ann. §
6-7-780 (1977) (repealed 1999).

We have repeatedly held that the old statute, § 6-7-780,
imposed an “any evidence” standard of review. “The factual
findings of the [b]oard (of zoning appeals) must be affirmed ... if
they are supported by any evidence ....” Stanton v. Town of
Pawleys Idland, 317 S.C. 498, 502, 455 S.E.2d 171, 172 (1995)
(emphasis added); accord Fairfield Ocean Ridge, Inc. v. Town of
Edisto Beach, 294 S.C. 475, 366 S.E.2d 15 (Ct. App. 1988); Bailey
v. Rutledge, 291 S.C. 512, 354 S.E.2d 408 (Ct. App. 1987). The
new statute, 8 6-27-840, is aso very deferential to a board's
findings of fact as it equates them to a jury’s findings. “[T]he
factual findings of thejury will not be disturbed unless areview of
the record discloses that there is no evidence which reasonably
supportsthejury’ sfindings.” Sterling Dev. Co.v. Collins, 309 S.C.
237, 240, 421 S.E.2d 402, 404 (1992) (emphasis added) (citing
TownesAssoc's, Ltd. v. City of Greenville, 266 S.C. 81, 221 S.E.2d
773 (1976)). The distinction, if any, between an “any evidence’
and a“no evidence” standard is of little importance to the instant
action asour decision, like that of the circuit court, iscontrolled by
an issue of law.

1d. at 487-88, 536 S.E.2d at 895-96 (emphasis added).
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LAW/ANALYSIS

|. Definition of “Useg”

At issue is whether Heilker's outdoor display of indoor furnitureis a
nonconforming “use” or a “practice” associated with the operation of his
businesses. To resolve this dispute, we must definetheterm “use” asit applies
in the context of zoning. No reported case in South Carolina jurisprudence
provides adefinition; thus, this Court must look to thelaw of other jurisdictions
for assistance.

Asitisconventionally applied, theterm“use” is“[t]he purposeor activity
for which land or buildings are designed, arranged, or intended, or for which
land or buildings are occupied or maintained.” Town of Kingstown v. Albert,
767 A.2d 659 (R.I. 2001) (quoting R.l. Gen. Laws. 8§ 45-24-31(60)); accord
Smith v. Zoning Hearing Bd. of Huntingdon Borough, 734 A.2d 55 (Pa
Commw. Ct.), appeal denied by Pa. Supreme Court, 747 A.2d 904 (1999),
(applying the zoning board’ s definition of “use”’: “Theterm ‘use’ isdefined ...
as the specific purpose for which land or a building is designed, arranged,
intended or for which it is or may be occupied or maintained.”); Beugnot v.
Coweta County, 500 S.E.2d 28, 30 (Ga. Ct. App. 1998) (recognizing the
definition of the term “use” created by county ordinance: “The purpose or
purposes for which land ... is designed, arranged or intended, or to (for) which
said land ... is occupied, maintained or leased.”); Kam v. Noh, 770 P.2d 414,
416 (Haw. 1989) (concluding the term “use” was synonymous with the term
“purpose’ inexamining azoning statute); Croxton v. Board of County Comm’rs
of Natrona County, 644 P.2d 780, 783-84 (Wyo. 1982) (employing the county
commission’s definition of “use” in its analysis: “The purpose or activity for
which the land or structure thereon is designated, arranged, or intended, or for
which it isoccupied, utilized, or maintained.”).

Caselaw existsthat incorporates the definition of “use” found above and
supports the assertion that the outdoor display of merchandiseis an activity or
practice separate and distinct from a retail establishment’s “use” of its
property. In City of Columbus Board of Zoning Appeals v. Big Blue, 605
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N.E.2d 188 (Ind. Ct. App. 1992), acity sought to enjoin aretail storelocated in
the city’ s “ C-1 Neighborhood Shopping District” from continuing its outdoor
display of garden supplies. Thecity contended the store’ s practice violated the
planned unit devel opment site plan (“PUD”) and the ordinance under which the
PUD wasadopted. Theordinance, in part, read: “The commercial usesincluded
in the plan are limited to those permitted in the C-1 Neighborhood Shopping
District.” 1d. at 191. The ordinance outlined a number of “uses permitted and
specified” for a C-1 Neighborhood Shopping District. 1d. The only “use’
relevant to the parties’ dispute was “retail store.” |d.

The Indiana Court of Appeas found the PUD was completely silent
concerning outside sales and storage. Regarding the ordinance, the court
determined it did not revea any restriction on outside displays by owners of
retall stores. Notwithstanding these findings, the city argued “because the
ordinance did not specifically permit outside displays, such use was therefore
prohibited.” Id. at 191 (emphasis added).

The court disagreed with the city. Relying upon Harbour Town
Associatesv. City of Noblesville, 540 N.E.2d 1283, 1285 (Ind. Ct. App. 1989),
which defined theterm “use,” as employed in the context of zoning, as“aword
of art denoting ‘the purpose for which the building is designed, arranged or
intended, or for whichitisoccupied or maintained,”” the Big Blue Court found:
“We cannot agree with City’s inference that the term ‘use’ in this case
should be expanded to regulate the manner in which Big Blue advertises
merchandise asit operatesitsretail store.” |d. (emphasis added).

Applying the definition of “use’” as found within the above-cited
authorities, it is apparent the Circuit Court erred in its reversal of the Zoning
Board' s determination. The “use”’ for which Heilker purchased and occupied
his Beaufort properties is the retail sale of furniture. His outdoor display of
furniture — a form of advertisement — is merely an activity or practice
incidental to this“use.”

This Court recognizes the term “use’ has amorphous meanings in the
realm of zoning. Municipa Elec. Auth. of Ga. v. 2100 Riveredge Assocs., 348

61



S.E.2d 890 (Ga. Ct. App. 1986). In addition to the interpretation that “use”
describestheactual purpose of aproperty, theword isal so sometimesemployed
to refer to the types of activities, practices, and operations conducted in
connection with the property’s purpose. See Recovery House VI v. City of
Eugene, 965 P.2d 488, 512 n.2 (Or. Ct. App. 1998) (“We ... note ... that the
word*“use” hastwo different meanings, depending onthecontext. 1t sometimes
referstotheactual activity that isconducted on or proposed for ... property, and
sometimesto types of activities and operationsthat are or are not permissiblein
an areaunder zoning regulations.”). We declineto integrate the latter meaning
into our analysis.

Our examination of the casesthat define*use” asreferring to the types of
activities, practices, and operations conducted in connection with theproperty’s
purpose reveal that numerous courts have relied strictly upon a dictionary or
cases citing dictionaries when formulating their definitions. See, e.q., Phoenix
City Council v. Canyon Ford, Inc., 473 P.2d 797, 801 (Ariz. Ct. App. 1970)
(defining “use” as “the act of employing anything, or state of being employed,;
application; employment” by quoting Stateex rel. Mar-Well, Inc. v. Dodge, 177
N.E.2d 515 (1960), which in turn quoted Webster's New International

Dictionary).

Dictionariescan behelpful toolsduring theinitial stagesof legal research.
However, we are reluctant to rely upon either a dictionary or cases that have
relied upon a dictionary for a definitive answer as to the definition of “use”
when extensive case law existsthat provides an accurate and reliable definition
for theterm. Our disinclination to adopt adictionary definitionisbased, in part,
upon persuasive commentary found in the literature.

In their recent law review article,' Samuel A. Thumma & Jeffrey L.
Kirchmeler critique the efficacy of turning to common-usage and law
dictionaries as the principa authority for defining legal terms:

! The Lexicon Has Become a Fortress: The United States Supreme
Court’s Use of Dictionaries, 47 Buff. L. Rev. 227 (1999).
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Regarding common-usage dictionaries, Thumma and Kirchmeier state:

[A _court cannot] definitively rely on [common-usage]
dictionaries as an end point in defining a word. A descriptive
dictionary sets forth definitions showing what a word may mean
generally, not what a word does mean in context. Accordingly,
although adescriptive dictionary may set forth possible alternative
definitionsfor aterm, it cannot providethe definitive definition for
what that term actually means in a specific context. Differing
definitions for a word in different dictionaries and alternative
definitionsof awordinthesamedictionary would further confound
an attempt to use adescriptivedictionary asan end point in defining
aword.

47 Buff. L. Rev. at 293 (emphasis added).

The authors additionally caution against areliance upon alaw dictionary
as the ultimate source for defining key terms;

Definitiver elianceonlaw dictionariesto definetermssuffers
from defects similar to such reliance on general usage dictionaries.
In addition, many terms in a law dictionary are legal terms and,
frequently, terms of art. Thus, the definitions provided in a law
dictionary are ether: (1) based on case law or usage (such as
statutory terms) or (2) created anew by the dictionary's editoria
board. If based on case law or usage, the best source for a
definition isthe decision or usage in context. Prior decisionsand
usage, defining the term in context, should be far more
instructive than the definitionsin a law dictionary, which are
general paraphrasesthat lack any context. And if, rather than
being based on caselaw or usage, thelaw dictionary definition was
created anew, one might ask whether that definition should be
afforded any weight at all.
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[A]lthough perhaps a good resource for law students and lawyers
unfamiliar with a term in the abstract, law dictionaries are not
particularly helpful to [a court] in determining the precise
meaning of aterm in context.

Id. at 294 (footnotes omitted) (emphasis added).

I1. Zoning Board Deter mination Regarding Whether a Particular
Activity or Purposeisa“Use” isaFinding of Fact

In Stanton v. Town of Pawleys Island, 317 S.C. 498, 455 SEE.2d 171
(1995), ahomeowner sought abuilding permit to repair the ground level of his
oceanfront home, which was destroyed by Hurricane Hugo. The building
inspector, applying thetown’s*Flood Damage Prevention Ordinance,” denied
the homeowner’s request. This ordinance, enacted after the home's original
erection, prohibited the construction of any ground level living quartersin the
area where the home was situated. The town’s zoning codes, however,
permitted the rebuilding of nonconforming “uses,” provided the structure
requiring reconstruction was not more than 50% percent destroyed. The lower
level in Stanton was completely destroyed; nevertheless, reviewed as awhole,
the homeowner’ s entire structure was more than 50% intact.

The building inspector found the lower level, in and of itself, constituted
a “separate use” from the rest of the house. 1d. at 501, 455 S.E.2d at 172
(emphasis added). Therefore, although the entire house was not destroyed by
morethan 50%, the compl ete destruction of thelower level rendereditineligible
for reconstruction. Thehomeowner appeal ed to thetown’ szoning board, which
upheld the permit denial. The Circuit Court affirmed.

The dispute reached the Supreme Court. Whether the town zoning board
erred in concluding the homeowner’ slower level was a separate “use” was the
main issue before the Court. The Court articul ated its standard of review:



Thefactual findingsof the Board must beaffirmed by the
Circuit Court if they are supported by any evidence and not
influenced by an error of law.

Id. at 502, 455 S.E.2d at 172 (citation omitted) (emphasis added).

This Court reads Stanton to mean that in South Carolina, azoning board
determination regarding whether a particular activity or purpose constitutes a
“use” of property isafinding of fact.

The Stanton Court reversed the town’s zoning board, finding that the
building inspector erred asamatter of law by severing theground level fromthe
entirestructureduring hisevaluation. Conversely, intheinstant case, we do not
conclude there was error in the Zoning Board' s findings. The outdoor display
of indoor furnitureisnot a“use”’ of property. Itisapractice or activity that is
acorollary of Heilker’s advertising campaign.

Because the outdoor display of indoor furnitureis not a“use,” it cannot
be a nonconforming “use’; thus, Heilker does not possess the vested right to
continue this activity in violation of the Ordinance.

CONCLUSION

In zoning matters, this Court is obligated to apply the extremely narrow
standard of review outlined in Vulcan Materials Co. v. Greenville County Bd.
of Zoning Appedls, 342 S.C. 480, 536 S.E.2d 892 (Ct. App. 2000). Thelocal
zoning boards, and not the courts, are the primary entities responsible for the
planning and development of our communities.

A “use” in the zoning context is “the purpose or activity for which land
or buildings are designed, arranged, or intended, or for which land or buildings
are occupied or maintained.” A determination by a zoning board that a
particular purpose or activity does or does not constitute a“use” isafinding of
fact.

In the case sub judice, we rule the Circuit Court erred in supplanting the
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Zoning Board's finding of fact that Heilker's outdoor display of indoor
merchandise was not a nonconforming “use.”

For the foregoing reasons, the decision of the Circuit Court is
REVERSED.?
HUFF J., concurs.

SHULER, J., dissentsin a separate opinion.

2 In light of this disposition, we need not address the Zoning Board's
alternativesustaining grounds. SeeFutchv. McAllister Towing of Georgetown,
Inc., 335 S.C. 598, 518 S.E.2d 591 (1999) (ruling appellate court need not
review remaining issues when disposition of prior issuesis dispositive).
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SHULER, J.,dissenting: | respectfully dissent. Inmy view, whether Heilker’'s
placement of “indoor” furniture on the outside of his business constitutes a
nonconforming “use’ isaquestion of law for this Court. Furthermore, | would
find Hellker’ s business practice is a nonconforming use and affirm.

As an initial matter, | agree we must defer to a zoning board’ s factual
findingsif thereisany evidencein the record to support them. SeeVulcan, 342
S.C. at 488, 536 S.E.2d at 896 (describing deferential standard of review to
equate zoning board's findings of fact with those of a jury, i.e., that such
findings“will not bedisturbed unlessareview of therecord disclosesthat there
IS no evidence which reasonably supports the [Board’s] findings’) (quoting
Sterling Dev. Co. v. Coallins, 309 S.C. 237, 240, 421 S.E.2d 402, 404 (1992)).
However, asthe majority acknowledges, it isthe duty of the reviewing court to
decide if a zoning board's decision is legally sound. See § 6-29-840 (“In
determining the questions presented by the appeal, the court shall determine
only whether the decision of the [zoning] board is correct as amatter of law.”);
City of Myrtle Beach v. Juel P. Corp., 337 S.C. 157, 172, 522 S.E.2d 153, 161
(Ct. App. 1999) (“[ T]he determination of whether [zoning] ordinances deprive
acitizen of constitutional rightsisajudicial function and not legislative. And
where an ordinanceis clearly violative of constitutional rights, it isthe duty of
the court to so hold.”) (quoting Conway v. City of Greenville, 254 S.C. 96, 101,
173 S.E.2d 648, 650 (1970)), rev' d on other grounds, 344 S.C. 43, 543 S.E.2d
538 (2001); Historic Charleston Found. v. Krawcheck, 313 S.C. 500, 505-06,
443 S.E.2d 401, 405 (Ct. App. 1994) (“[W]e will not reverse . . . unless the
[zoning] [b]oard’ s findings of fact have no evidentiary support or the[b] oard
commitsan error of law.”) (emphasis added).

In my opinion, whether alandowner’ sactivitieson hisproperty constitute
anonconforming use is aquestion of law for the courts, because it requires an
interpretation of the ordinance at issue. See Charleston County Parks &
Recreation Comm’'n v. Somers, 319 S.C. 65, 67, 459 S.E.2d 841, 843 (1995)
(finding determination of council’s intent in drafting ordinance was not a
finding of fact because “[t]he determination of legislative intent is a matter of
law” ; supreme court therefore concluded the board’ s* determination that a park
IS not a municipa use under the Isle of Pams zoning ordinance” was
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reviewable); seealso Stanton, 317 S.C. at 502, 455 S.E.2d at 173 (reversing the
circuit court’ s affirmance of a zoning board determination that the lower level
of appellant’ shouse“ does not constitute aseparate nonconforming usefromthe
singlestructure of theentirehouse”); F.B.R. Investorsv. County of Charleston,
303 S.C. 524, 402 S.E.2d 189 (Ct. App. 1991) (upon analyzing facts, court
determined trial court erred in finding F.B.R. had established a nonconforming
use and therefore a vested right to continueiit).’

3 Other states have held similarly. See City of Columbus Bd. of Zoning
Appealsv. Big Blue, 605 N.E.2d 188, 191 (Ind. Ct. App. 1992) (“ Construction
of azoning ordinanceis aquestion of law. Since there are no factual disputes
inthiscase, our soletask in reviewing thetrial court’ sdecisionsisto determine
whether any of the zoning regulations relied upon by the City are applicable to
Big Blue soperation and act to prohibit the outside displays[of merchandise].”)
(internal citations omitted); Christy’s Realty Ltd. Partnership v. Town of
Kittery, 663 A.2d 59, 62 (Me. 1995) (“Whether a proposed use falls within a
given category contained in azoning ordinanceisaquestion of law.”); Graham
v. Itasca County Planning Comm’n, 601 N.W.2d 461, 467 (Minn. Ct. App.
1999) (“ The application of an ordinanceto established factsisaquestion of law
for thecourt.”); Hannigan v. City of Concord, 738 A.2d 1262, 1266 (N.H. 1999)
(“Theinterpretation of a zoning ordinance and the determination of whether a
particular useisan accessory use are questions of law for thiscourt to decide.”);
Davisv. Town of StallingsBd. of Adjustment, 541 S.E.2d 183, 186-87 (N.C. Ct.
App. 2000) (finding whether avideo storefell within an ordinance s definition
of “adult bookstore’ was a question of law); McMahon v. Kingston Township
Bd. of Supervisors, 771 A.2d 96, 99-100 (Pa. Commw. Ct. 2001) (“Whether a
[“cellular monopole’] fallswithina[“ semipublic use” as] specified in azoning
ordinanceisaquestion of law and subject to review on that basis. [Since] [t]he
Issueisone of statutory construction, it isthis Court’ sfunction to determinethe
intent of thelegidlativebody which enacted theordinance.”); Sabatinev. Zoning
Hearing Bd. of Washington Township, 651 A.2d 649, 652-53 (Pa. Commw. Ct.
1994) (“The question of whether a proposed [flea market] use falls within a
given category [of warehouse and wholesale trade] specified in an ordinanceis
aquestion of law.”); County of Sawyer Zoning Bd. v. State Dep’t of Workforce
Dev., 605 N.W.2d 627, 630 (Wis. Ct. App. 1999) (“Once the facts are
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Themgjority relieson Vulcan Materials and Stanton v. Town of Pawleys
|sland for the proposition that adetermination of useisaquestion of fact. Inmy
view, these cases do not support this contention.

Without question, both V ulcan and Stanton correctly set forth the standard
of review to be used in zoning cases. Interestingly, however, in Vulcan this
Court affirmed the circuit court’s reversal of the Greenville County zoning
board’ sdecision denying Vulcan a“nonconforming use”’ certificateto continue
mining itsland in the face of rezoning restrictions. The County’ s decision was
based on the testimony of Peter Nokimos, the Greenville County Zoning
Administrator, who claimed hedenied V ulcan’ scertificate application “ because
hefound no indication of any mining or occupancy at thesite.” SeeVulcan, 342
S.C. at 486, 536 S.E.2d at 895 (emphasis added). In affirming the lower court,
this Court rejected the zoning board’'s determination of what constituted
“mining,” finding Vulcan in fact “mined” its site “as a matter of law.” 1d. at
496, 536 S.E.2d at 900. In so doing, the Court aso affirmed the lower court’s
reversal of the zoning board’s conclusion that Vulcan's activities did not
constitute a protected, nonconforming use. Id. at 498, 536 S.E.2d at 901.

Similarly, in Stanton our supreme court reversed the zoning board's
determination that the lower level of a beach house “constitute[d] a separate
nonconforming use from the single structure of the entire house.” Stanton, 317
S.C.at 502,455 S.E.2d at 173. Thus, the court held the zoning board erred “as
a matter of law.” 1d. at 503, 455 S.E.2d at 173. Accordingly, | believe the
dispositions in these two cases lend further support to the conclusion that the
determination of useis aquestion of law.

It isundisputed the City of Beaufort’ snewly amended ordinance prohibits
Hellker’ s outdoor furniture displays. The only question, therefore, is whether
his“practice” of placing indoor furniture outside is anonconforming use under

established, however, the application of those factsto the statute or [ordinance]
iIsaquestion of law.”); Brooksv. Hartland Sportsman’ s Club, Inc., 531 N.W.2d
445, 449 (Wis. Ct. App. 1995) (“[The] determination [of nonconforming use]
involves the application of the facts to a legal standard and, consequently,
presents aquestion of law .. ..").
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the ordinance. See, e.q., Big Blue, 605 N.E.2d a 192 (“The doctrine of
nonconforming useis an affirmative defense asserted by a party who isaleged
to be[in] violation of an existing zoning ordinance.”). The majority affirmsthe
Board's conclusion that Heilker's displays do not constitute a “use” of his
property because they are “merely a practice associated with a land use.” |
cannot concur.

In upholding the Board’ s decision, the mgjority defines a“‘use’ in the
zoning context” as “the purpose or activity for which land or buildings are
designed, arranged, or intended, or for which land or buildings are occupied or
maintained.” While | agree this is an acceptable definition of “use,” it is
certainly not the only appropriate one under the circumstances. Moreover, |
would find the majority’ s proposed definition in fact covers Heilker’ s practice
of displaying his wares outdoors.

Here, “use’ isnot defined, either inthegeneral Beaufort zoning ordinance
on nonconforming use contained in the record (8 5-6108) or the subordinate
nonconforming uses section amending the“Highway Corridor Overlay Zoning”
provisions of that ordinance (8 5-6213). Although “legislative intent must
prevail if it can be reasonably discovered in the language used,” when
Interpreting an ordinancewemust givewordstheir “ plain and ordinary meaning
without resorting to subtle or forced construction to limit or expand” their
operation. City of Myrtle Beach v. Juel P. Corp., 344 S.C. 43, 47, 543 S.E.2d
538, 540 (2001); see Somers, 319 S.C. at 68, 459 S.E.2d at 843 (*In construing
ordinances, the [undefined] terms used must be taken in their ordinary and
popular meaning.”).

Furthermore, “[o]rdinancesin derogation of natural rightsof personsover
their property are to be strictly construed as they are in derogation of the
common law right to use private property so asto realizeits highest utility and
should not be impliedly extended to cases not clearly within their scope and
purpose.” Juel, 344 S.C. at 47, 543 S.E.2d at 540 (quoting Purdy v. Moise, 223
S.C. 298, 302, 75 S.E.2d 605, 607 (1953)). Because no casesin our jurisdiction
define theterm “use,” it is necessary to ook to other sources for assistance.

Fundamentally, the noun “use” means “the act of using or the state of
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being used.” Webster’'s New World College Dictionary 1574 (4th ed. 1999).
Moreover, inthelegal arena“use” hasbeen defined as“[a] habitual or common
practice.” Black’s Law Dictionary 1540-41 (7th ed. 1999); see also Black’s
Law Dictionary 1541 (6th ed. 1990) (defining use as “[t]hat enjoyment of
property which consistsin its employment, occupation, exercise or practice.”).
Most specifically, in the context of zoning ordinances “use” connotes “a
utilization of premises so that they may be known in the neighborhood as being
employed for agiven purpose. . .. Inthiscontext, it has been held that ‘use’
means what is customarily or habitually done or the subject of a common
practice.” 101A C.J.S. Zoning and Land Planning 8§ 60 at 489 (1979) (emphasis
added); see also 83 Am. Jur. 2d Zoning and Planning 8§ 624 at 520 (1992)
(stating that “nonconforming use” includes “conduct which is proscribed by
applicable zoning restrictions’) (emphasis added).

In my view, Heilker’ s customary habit or practice of placing hisfurniture
on display outdoorsis unquestionably a“use” as defined above.* Itisaway of

* Other jurisdictionsemploy similar definitions. SeeUnited Fed. Savings
Bank v. McL ean, 694 F.Supp. 529, 537 (C.D. I11. 1988) (“[T]heword ‘use’ of
real estate is deemed by the Illinois courts to address the purpose to which the
property is put (whether it concernsissues of zoning, erecting structures on the
property, thetype of businessfor which the property isemployed, or theway in
which the owner or possessor benefits from the enjoyment of the property).”)
(emphasis added); Phoenix City Council v. Canyon Ford, Inc., 473 P.2d 797,
801 (Ariz. Ct. App. 1970) (defining “use” as*“the act of employing anything, or
state of being employed” and finding it “obvious’ that company’ s signswhich
were in process of being constructed were not being “used” at the time the
restrictive ordinance was enacted); Boss Hotels Co. v. City of DesMoines, 141
N.W.2d 541, 544 (Iowa 1966) (where city ordinance stated buyers of property
“shall be obligated to devote such real property only to the use specified in the
urban renewal plan,” but did not define the term, court held hotel’s use of
property would not be changed by an increase in height from three stories to
eight because “ use refersto the activity carried on on the premises’) (emphasis
added); Borough of Northvale v. Blundo, 195 A.2d 221, 223 (Bergen County
Ct. 1963) (“The established concept of a‘nonconforming use’ does not cover
an activity ssimply because it takes place on the premises. It must bear a
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physically using his property to advertise his business.

Themagjority cites City of Columbus Bd. of Zoning Appealsv. Big Blue,
acasewith astrikingly similar fact pattern, as support for “the assertion that the
outdoor display of merchandiseisan activity or practiceseparateand distinct
from aretail establishment’s ‘use’ of its property.” | find this case not only
Inapposite, but also that it lends credence to the conclusion that displaying
merchandise outdoors can be a*“use’ in the context of zoning law.

Significantly, in Big Blue the Indiana Court of Appeals did not find a
retailer’ s outdoor display and storage of goods was not a*“use’ of its property.
Rather, the court held that where the zoning ordinance in question did not
includeaprohibitiononselling or storing merchandiseoutsideinitsenumerated
list of permitted “Uses,” it would not infer an expanded meaning of theterm“to
regulate the manner in which Big Blue advertises merchandise asit operatesits
retail store.” 1d. at 191. In other words, the ordinance at issuein Big Blue did

relationshipto[l]and use.”); 138 West 49th Street Corp. v. Hotel Coleman, Inc.,
237 N.Y.S.2d 441, 444 (N.Y . Civ. Ct. 1963) (under “Multiple Dwelling Law,”
“*[u]se’ is interpreted to mean not an isolated act but a practice or relation”;
court stated further that “[t]he term ‘use’ implies the doing of something
customarily or habitually or making a practice of doing a certain act”);
Seckinger v. City of Atlanta, 100 S.E.2d 192, 195 (Ga. 1957) (defining “use” as
it appeared in restrictive ordinance to mean “‘to convert to one's service'”)
(quoting Webster’s Int’| Dictionary 1684 (2d. ed.)); American Sign Corp. V.
Fowler, 276 SW.2d 651, 654 (Ky. Ct. App. 1955) (“Zoning has as one of its
main purposes the regulation of the use of property. This means regulation of
the purpose or object of the use, rather than the mere conditions or
circumstancesof theuse.”) (internal citation omitted); Durning v. Summerfield,
235 S.W.2d 761, 763 (Ky. Ct. App. 1951) (“*Use,” in [ordinance provision on
nonconforming use] meanswhat iscustomarily or habitually doneor the subject
of acommon practice.”); seegeneraly BaltimoreHeritage, Inc. v. Mayor & City
Council of Baltimore, 557 A.2d 256, 259 (Md. Ct. App. 1989) (“‘Use isavery
broad concept in zoning law . . . .").
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not reveal “any restriction or regulation on outside displays by owners of retail
stores.” Id. Notably, the court went on to state that “[b]oth zoning in generd
and ‘uses’ in particular focus on how abuilding or parcel of land is utilized,”
and ultimately concluded: “In sum, City isinviting this court to read into its
ordinance a provision which is not present, namely: the prohibition of outside
sales and storage of merchandise. We must decline the invitation. Zoning
ordinances must be construed to favor the free use of land.” 1d. at 191-92.

Moreover, nowhere in the Big Blue opinion does the court conclude, or
even hint, that theretailer’ soutdoor display was* an activity or practice separate
and distinct” from its “use” of the property. To the contrary, and in direct
contrast to the case at bar, the Indiana court clearly and properly limited its
decision on “use” to the definitional language of the ordinance at hand.

In any event, | would find Hellker's displays clearly fit within the
majority’ s “conventional” definition of “use.” Even assuming “use” can only
be defined as “the purpose or activity for which land or buildings are designed,
arranged, or intended, or for which land or buildings are occupied or
maintained,” the record clearly reflects Hellker opened his businesses and
occupied his land with the intended purpose of advertising his merchandise
through outdoor displays. Accordingly, because | believe Hellker’ s placement
of merchandise on outdoor display constitutes an integral part of hisintended
purpose for each of his properties, | addressthe Board' s alternative reasonsfor
denying Heilker’ s appeal.

The concept of nonconforming use is grounded in the rule that “one’s

> | note that, with one exception, the cases cited by the majority concern
ordinanceswhich explicitly definetheterm* use’; hence, thesecasesarefacially
distinguishable. Furthermore, the excepted case, Kam v. Noh, 770 P.2d 414
(Haw. 1989), describes “use” as synonymous with “purpose,” because other
subsections of the statute in question gave the term that connotation, as did
statutes construed in pari materia. Seeid. at 416 (“Where the meaning of a
word is unclear in one part of a statute but clear in another part, the clear
meaning can be imparted to the unclear usage on the assumption that it means
thesamething throughout thestatute.” ). Kam, therefore, alsoisdistinguishable.
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property may be continued to be used for the same purpose it was being used at
the time of the passage of a[prohibitive] zoning ordinance.” Vulcan, 342 S.C.
at 499, 536 S.E.2d at 902 (quoting James v. City of Greenville, 227 S.C. 565,
578, 88 S.E.2d 661, 667 (1955)). Thus, the Board' s contention that the City did
not intend to “grandfather” existing businesses regarding outdoor displaysis
irrelevant.

The purpose of grandfathering in nonconforming uses is to protect the
constitutional rights of the property owner. See Friarsgate, Inc. v. Town of
Irmo, 290 S.C. 266, 269, 349 S.E.2d 891, 894 (Ct. App. 1986) (“Generdly, in
Americanjurisdictions alandowner who uses his property for alawful purpose
before the enactment of zoning which subsequently prohibits that use may
continue the nonconforming use . . . . Otherwise, the landowner would be
deprived of a constitutionally protected right. The right to continue a prior
nonconforming use is often stated in terms of the owner having acquired a
“vested right” to continuethe prior use.”); Vulcan, 342 S.C. at 499, 536 S.E.2d
at 902 (“[T]he substantial value of property liesinitsuse. If theright of use[is]
denied, the value of the property is annihilated, and ownership is rendered a
barren right.”) (quoting James v. City of Greenville, 227 S.C. 565, 579, 88
S.E.2d 661, 668 (1955)). Thus, if it is determined that a nonconforming use
existed at the time of the new ordinance, the use may continue in the absence of
evidencethat it is detrimental to the public welfare. See Whaley v. Dorchester
County Zoning Bd. of Appeals, 337 S.C. 568, 578, 524 S.E.2d 404, 409-10
(1999) (“A landowner acquires avested right to continue a nonconforming use
already in existence at the time of a zoning ordinance absent a showing the
continuance of the use constitutes a detriment to the public health, safety, or
welfare.”); Vulcan, 342 S.C. at 499, 536 S.E.2d at 902 (“[O]ne' s property may
be continued to be used for the same purposeit was being used at the time of the
passage of a[prohibitive] zoning ordinance.”) (quoting James, 227 S.C. at 578,
88 S.E.2d at 667).

Admittedly, a zoning board may regulate or proscribe changes in a
nonconforming use. See Krawcheck, 313 S.C. at 505, 443 S.E.2d at 404.
Indeed, the Board has done so here. See City of Beaufort Zoning Ordinance 8
5-6108(d) (“A nonconforming building, structure, or land use shall not be
changed to another nonconforming use.”). Not every shiftin activity, however,
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constitutes a change in use. See City of Jewell Junction v. Cunningham, 439
N.W.2d 183, 186 (Iowa 1989) (“[N]ot every changein particulars or detaillsin
the method of a nonconforming use or in equipment, object or processes, in
connection therewith constitutes an unauthorized changein theuse.”). Rather,
to justify finding a particular use has changed to another nonconforming use, it
is generally held that the change must be substantial. Seeid. (“[C]onsiderable
latitude will be allowed a landowner in making changes in the original
nonconforming useif thechangesarenot substantial . . .."”); Turbat Creek Pres.,
LLC v. Town of Kennebunkport, 753 A.2d 489, 492 (Me. 2000) (“To qualify
for ‘nonconforming’ or ‘grandfathered’ status, it must be shown that the use
existed prior to the enactment of the zoning provisionsprohibiting it and that the
use was ‘actual and substantial.’”) (citation omitted); Inst. for Evaluation &
Planning, Inc. v. Bd. of Adjustment, 637 A.2d 235, 238 (N.J. Super. Ct. Law
Div. 1993) (“The proposed use may continue so long as the continuance is
‘substantially the same kind of use as that to which the premises were devoted
at thetime of the passage of the zoning ordinance.’”) (citation omitted); seealso
Waukesha County v. Pewaukee Marina, Inc., 522 N.W.2d 536, 540 (Wis. Ct.
App. 1994) (“[A] mere increase in the volume, intensity or frequency of a
nonconforming use is not sufficient to invalidateit.).

Several states have adopted some version of the following three-part test
to aid in determining the substantialness of a change in nonconforming use:
whether the modified use (1) reflects the nature and purpose of the use
prevailing when the restrictive ordinance took effect; (2) is merely a different
manner of utilization rather than a use different in quality, character, nature or
kind; and (3) hasasubstantially different effect on the neighborhood. See, e.q.,
Turbat, 753 A.2d at 492; Derby Refining Co. v. City of Chelsea, 555 N.E.2d 534
(Mass. 1990); Conforti v. City of Manchester, 677 A.2d 147 (N.H. 1996). As
one court noted:

The law does not require it to be shown that each
garageis used today to store exactly the same items or
kinds of itemswhich were stored prior to [the effective
date of the zoning restriction]. Nor doesit require that
the light industry or repair work which occurs on the
premises be precisely identical to what occurred before
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.. .. What isrequired to be shown is that the overall
use of the property for therental of facilitiesfor storage
and light industrial purposes has not been significantly
altered since [that time].

Zoning Bd. of Adjustment of the City of Philadelphiav. Libros, 482 A.2d 1181,
1183-84 (Pa. Commw. Ct. 1984).

Applying these authorities, | do not believe Heilker’ s daily permutations
in his outdoor display constitute a change from one nonconforming use to
another. Although by Heilker's own admission the merchandise on display
variesfrequently, hisuse of the property for advertising purposes doesnot. See
Baker v. Town of Sullivan’slsland, 279 S.C. 581, 585, 310 S.E.2d 433, 436 (Ct.
App. 1983) (holding conversion of apartmentsto condominiumsdid not violate
Town'’s zoning ordinance forbidding change from one nonconforming use to
another because conversion would not change the property’s use, i.e., “[a]fter
conversion, the property would still be used for residential purposes asit was
before”); see also Motel 6 Operating Ltd. Partnership v. City of Flagstaff, 991
P.2d 272, 275 (Ariz. Ct. App. 1999) (holding alterations updating sign to reflect
current company logos and tenants “do not trigger the loss of honconforming
userights’); DiBlas v. Zoning Bd. of Appeals of the Town of Litchfield, 624
A.2d 372, 376 (Conn. 1993) (finding shift in use from a“business office” to a
“medical office’” was not sufficiently different in character to constitute a
“change in use”); Cunningham, 439 N.W.2d at 186 (“If a grocer or other
merchant is storing and selling merchandise of one type, [the] status as a
nonconforming use should not be lost if he changes to another type of
merchandise so long astheimpact of the business on the neighborhood remains
thesame.”); Derby Refining, 555 N.E.2d at 540 (in finding changefrom storage
of gasoline, kerosene and aviation fuel to storage of liquid asphalt did not
constitute a prohibited change from one nonconforming use to another, court
stated the uses were “nearly identical in nature” and “the fact that the product
being delivered, stored, and distributed has changed from one petroleum product
to another . . . does not mandate a conclusion that a change in the nature or
purpose of the use has occurred”); Kramer v. Town of Montclair, 109 A.2d 292,
293 (N.J. Super. Ct. App. Div. 1954) (fact that property once used for storing
one-and-a-half-ton trucks now stored six-ton tractor trailer trucks was

76



“insignificant” change such that prior nonconforming use was not destroyed);
Stewart v. Pedigo, 206 N.E.2d 429, 431 (Ohio Ct. App. 1965) (finding change
from “display of motor-driven garden and lawn tools to that of motor-driven
vehicles for transportation” was not a “substantial change”’ in nonconforming
use, because although the “ purpose and policy of zoning isto effect the gradual
elimination of nonconforming uses,” zoning restrictions should not operate “to
prohibit all changes of nonconforming use”’); Hendgen v. Clackamas County,
836 P.2d 1369, 1370 (Or. Ct. App. 1992) (holding no change in nonconforming
use status despite rental of storage buildings to a different business storing
different items because “[t]he common nucleus of both activities|[is] storage’);
Libros, 482 A.2d at 1184 (current use of premisesqualified aspre-existing, non-
conforming usewhere, athoughitemsstoredin garageswerenewer and perhaps
different, the use of the garages for personal storage had remained constant).

The Board’ sadditional reason for denying Heilker’ sappeal, that existing
nonconformities must be brought into compliance, to the degree practicable, “if
any portion of the building, site design, or lighting is changed, expanded, or
altered,” aso lacks merit. It iswithout question, and the Board concedes, that
neither the“building” nor “lighting” provisions of the ordinance areimplicated
by Heilker’s activities. Thus, the only conceivable basisfor finding the above
language controlling is that Heilker’ s rearrangement of furniture constitutes a
changein “sitedesign.” | would rgect this contention.

Section 5-6205 of the overlay zoning amendment defines site design as
“the process of arranging buildings, parking, open spaces, and other
improvements such as landscaping, walkways, and roads on the land. Site
designisan art concerned with shaping functional and enjoyabl e outdoor spaces
whileworking carefully with the existing landscape and community character.”
In my opinion, this definition may not be broadened to encompass Heilker's
arrangement of furniture outside his store. The only possible construction
would require a determination that his practice fell within the ambit of
“arranging . . . open spaces.” To me, however, the arrangement of open space
referenced in the amended ordinance means where one places “open space’ in
relation to buildings, sidewalks, parking, roads and other landscape features.
Indeed, if Heilker’ srotating displays of furniture areincluded in thisdefinition,
then the “ space” referred to is no longer “open.”
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Finaly, | disagree with the Board’s conclusion that, because Heilker’s
outdoor display of furniture changes often, “conformance to the ordinance can
be effected with relative ease.” In so finding, the Board actually begs the
guestion by failing to recognize that compliance would effectively destroy
Hellker’ suse of the property. Moreover, thisassertion issimply not supported
by the record evidence.

The City, initsown brief, states the following:

A use of land may be continued as a nhonconforming
use, in spite of prohibitory zoning legislation, only if it
IS a “substantial” one. The nature and extent of use
which will be regarded as substantial was described as
one involving improvements or businesses built up
over the years, the destruction of which would cause
the property owner serious financial harm.

Final Brief of Appellant at 11 (quoting Anderson, American Law of Zoning, §
6.20 (1986)) (emphasis added). The record is replete with uncontradicted
evidence that Heilker opened his businesses using an outdoor advertising
concept and continued to build them over a period of years on that basis.
Because direct testimony in the record reflects that anywhere from 25 to 35%
of his sales are a consequence of this form of advertising, thereis no question
Hellker would suffer “serious financial harm” if forced to discontinue his
displays. Thus, | would hold this factual finding by the Board is without
evidentiary support.

For the foregoing reasons, | would affirm the circuit court’s decision
finding Hellker’ s nonconforming use can continue.
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HUFF, J.. Appdlant, Otis Williams, was convicted of
possession of marijuana and possession of contraband by a prisoner of the
State. Thetrial judge sentenced him to one year on the simple possession
charge, concurrent with ten years on the possession of contraband charge,
both sentences to run consecutive to the sentence he was currently serving.
Williams appeals. We affirm in part, and remand for a subject matter
jurisdiction hearing.

| SSUES

1.  Whether thetrial court erred in denying appellant’s motion for directed
verdict on both charges, where the State failed to produce evidence of
appellant’ s possession of the marijuana.

2.  Whether thetria court had subject matter jurisdiction to convict and
sentence appellant for possession of contraband by a prisoner of the
State.

FACTUAL/PROCEDURAL BACKGROUND

Williams, an inmate at Ridgeland Correctional Institution, shared
acell with inmate Foster. The cells house a maximum of two people, and
each inmate has an assigned wall locker. The lockers are assigned according
to the assigned bunk of theinmate. The only time the assigned bunks, and
consequently the assigned lockers, are changed isin situations such as where
an inmate has amedical problem preventing him from using the upper bunk.
The inmates are the only ones that have akey to their locker.

On September 14, 1998, following atip from a confidential
informant, officers entered Williams and Foster’ s cell and announced they
were going to conduct a search. The officers asked Williams to step outside
the cell while they strip searched inmate Foster. After completing the strip
search, one of the officers motioned for Williams to come back into the cell
to be strip searched. At that time, Williams ran into a bathroom. By thetime
the officers caught up with him, they found Williams kneeling in front of the

80



toilet with one hand inside the toilet and another hand flushing the toilet. He
spit up something, apparently trying to get rid of something he had in his
mouth. He never indicated to the officers that he was sick.

The officers handcuffed Williams, placed him in a holding cell,
and then continued the search of his cell. Williams' key to hislocker was on
top of hiswall locker. The officers unlocked the locker and found a bag
containing a green leafy substance. Test results indicated the substance was
marijuana, weighing 90.2 grams, or approximately three ounces.

Although no oneidentified any other itemsin the locker
containing the marijuana as belonging to Williams, the officers consistently
testified the marijuanawas found in Williams' wall locker. The officers
conceded it was possible the locker was not Williams'; however, they
testified they were sure it was hiswall locker at the time of the search, the
locker in question was assigned to Williams, and Foster had identified the
other locker as his. Additionally, one of the officers testified, to his
knowledge, there had been no change in the assigned beds and lockersin
Williams' cell.

LAW/ANALYSIS

|. Directed Verdict

Williams asserts the trial judge erred in denying his motion for
directed verdict on both charges. He contends the State failed to meet its
burden of proving his possession of the marijuanafound in the locker.
Williams argues the officers merely assumed the locker was his, but
conceded it may not have been. He contends the evidence shows the key was
not on his person and there was no evidence he exercised dominion and
control over the locker. He asserts, at most, the State' s evidence raised only
a suspicion that the marijuana found in the locker wasin his possession. We
disagree.

In considering amotion for adirected verdict, thetrial courtis
concerned with the existence or non-existence of evidence, not with its
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weight, and the case should be submitted to the jury if thereis any direct
evidence or substantial circumstantial evidence which reasonably tends to
prove the guilt of the accused, or from which his guilt may be fairly or
logically deduced. Statev. Fennell, 340 S.C. 266, 531 S.E.2d 512 (2000).
The lower court should not, however, refuse to grant the motion where the
evidence merely raises a suspicion that the accused is guilty. Statev.
Mitchell, 341 S.C. 406, 535 S.E.2d 126 (2000). “In reviewing the denial of a
motion for adirected verdict, the evidence must be viewed in the light most
favorable to the State. If thereisany direct evidence or substantial
circumstantial evidence reasonably tending to prove the guilt of the accused,
the appellate court must find that the case was properly submitted to the
jury.” Fennell, 340 S.C. at 270, 531 S.E.2d at 514.

Conviction of possession requires proof of possession, either
actual or constructive, coupled with knowledge of the drug’s presence.
Actual possession occurs when the drugs are found to be in the actual
physical custody of the person charged with possession. State v. Hudson,
277 S.C. 200, 284 S.E.2d 773 (1981). In order to prove constructive
possession, the State must show the defendant had dominion and control, or
the right to exercise dominion and control, over the drug. State v. Brown,
267 S.C. 311, 227 S.E.2d 674 (1976). Such possession can be established by
circumstantial or direct evidence or a combination of the two. Id.
“Possession requires more than mere presence. The State must show the
defendant had dominion or control over the thing allegedly possessed or had
the right to exercise dominion or control over it.” State v. Muhammed, 338
S.C. 22, 27,524 S.E.2d 637, 639 (Ct. App. 1999). “Where contraband
materials are found on premises under the control of the accused, thisfact in
and of itself givesriseto an inference of knowledge and possession which
may be sufficient to carry the caseto the jury.” Hudson, 277 S.C. at 203, 284
S.E.2d a 775.

Thetrial court properly denied Williams motion for directed
verdict on the possession charges. There was testimony from the officers that
the locker in question was assigned to Williams, that inmate Foster had
identified the other locker in the cell as his, that there had been no changein
the assigned beds and lockersin Williams' cell to their knowledge, and that
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they were sureit was hiswall locker at the time of the search. Additionally,
Williams exhibited suspicious behavior in running to the bathroom and
spitting something out of his mouth before he could be searched. The record
establishes sufficient evidence Williams exercised dominion and control over
the marijuana and, thus, there was sufficient evidence from which Williams
guilt could be fairly and logically deduced.

I1. Subject matter jurisdiction
A. Failureto Include Certain Language in Indictment

Williams also contends his conviction and sentence for
possession of contraband by a prisoner of the State isvoid for lack of subject
matter jurisdiction. He argues the indictment for this offense is defective as it
failed to allege an essential element of the offense. Specifically, he asserts
the indictment failed to allege the essential element that the item in the
possession of the accused has been declared by the director of the
Department of Corrections to be contraband. We disagree.

Asapreliminary matter, it must be noted that issues related to
subject matter jurisdiction may be raised at any time. Carter v. State, 329
S.C. 355,495 S.E.2d 773 (1998). Thus, thisissueis properly before us on

appeal.

Pursuant to S.C. Code Ann. § 17-19-20 (1985), an indictment is
deemed sufficient where, in addition to allegations as to time and place, as
required by law, it “ charges the crime substantially in the language of the
common law or of the statute prohibiting the crime or so plainly that the
nature of the offense charged may be easily understood and, if the offense be
a statutory offense, that the offense be alleged to be contrary to the statute in
such case made and provided.”

Anindictment is sufficient if the offenseis stated
with sufficient certainty and particularity to enable
the court to know what judgment to pronounce, and
the defendant to know what heis called upon to
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answer and whether he may plead an acquittal or
conviction thereon. The true test of the sufficiency of
an indictment is not whether it could be made more
definite and certain, but whether it contains the
necessary elements of the offense intended to be
charged and sufficiently apprises the defendant of
what he must be prepared to meet.

Browning v. State, 320 S.C. 366, 368, 465 S.E.2d 358, 359 (1995) (citations
omitted). Anindictment phrased substantially in the language of the statute
which creates and defines the offense is ordinarily sufficient. Statev.
Shoemaker, 276 S.C. 86, 275 S.E.2d 878 (1981).

Theindictment, as altered,* charged:

That Otis Williams did in Jasper County on or about
September 14, 1998, while a prisoner under the
Jurisdiction of the Department of Corrections,
unlawfully possess a quantity of contraband, to wit:
marijuana, in violation of Sec. 24-3-950, Code of
Laws of South Carolina, (1976), as amended.

South Carolina Code Ann. § 24-3-950 (Supp. 2000) providesin
pertinent part:

... .It shall also be unlawful for any prisoner under
the jurisdiction of the Department of Corrections to
possess any matter declared to be contraband.
Matters considered contraband within the meaning of
this section shall be those which are determined to be
such by the director and published by himina

! The original, type written indictment was altered, with portions being
struck through and hand written changes made. This alteration is also the
subject of appeal and is addressed later in this opinion.
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conspicuous place available to visitors and inmates at
each correctional institution. . . .

In the case of State v. Tabory, 262 S.C. 136, 202 S.E.2d 852
(1974), our Supreme Court addressed the sufficiency of an indictment
charging the appellant under former § 55-383, the predecessor statute to 8
24-3-950, which is also identical in language to § 24-3-950. There, the court
noted an indictment phrased substantially in the language of the statute which
creates and defines the offense is normally sufficient. However, in applying
that standard, the court concluded the allegations contained in the indictment
were inadequate to charge the offense under the statute where the indictment
failed to state “that the items possessed by [the accused] had been ‘ declared
by the Director (of the Department of Corrections) to be contraband,” which
Isanecessary element of that offense.” 1d. at 140, 202 S.E.2d at 854.

On the other hand, State v. Hamilton, 344 S.C. 344, 543 S.E.2d
586 (Ct. App. 2001), isthe most recent statement of this court relative to the
issues surrounding thisindictment. In Hamilton, this court held that an
indictment charging an inmate with possession of contraband in violation of
S.C. Code Ann. § 24-3-950 was sufficient to vest the trial court with subject
matter jurisdiction, even though it did not allege the item possessed by the
accused had been declared contraband by the director of the Department of
Corrections. This court found the indictment was sufficient where it
specifically identified the contraband involved, incorporated S.C. Code § 24-
3-950 by reference, and named the offense in thetitle of the indictment. 1d.
at 72. Inthe case before us, the indictment specifically identifies the
contraband as marijuana, cites § 24-3-950 of the South Carolina Code, and
includes the name of the offense in the title of the indictment. Accordingly,
we find that the language of the indictment is sufficient to confer on thetrial
court subject matter jurisdiction in this case.

B. Alteration of Indictment
Next, Williams asserts the indictment for possession of

contraband is defective because the typed indictment has been altered with
handwritten changes and it is impossible to discern whether the charge for
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which he was convicted was actually true billed by the grand jury. He argues
the typed indictment changed the charge from aviolation of S.C. Code Ann.
§ 24-7-155 to aviolation of § 24-3-950, that the initialed changes did not
appear to be that of the solicitor, grand jury foreman, or clerk of court, and
that there was no way to determine if the indictment had been true billed
before or after the alterations were made.? We agree.

Except for certain minor offenses, the circuit court does not have
subject matter jurisdiction to convict a defendant unless there has been an
indictment of the offense, awaiver of indictment, or unless the chargeisa
lesser included offense of the crime charged. State v. Elliott, 335 S.C. 512,
517 S.E.2d 713 (Ct. App. 1999); Murdock v. State, 308 S.C. 143, 417 S.E.2d
543 (1992). Absent evidence to the contrary, proceedings in a court of
genera jurisdiction will be presumed regular. Pringlev. State, 287 S.C. 409,
339 S.E.2d 127 (1986). However, when faced with an irregularity in an
indictment and the evidence of record is insufficient to show the action taken
by the grand jury, it is proper for the appellate court to remand for an
evidentiary hearing to determine whether the trial court had subject matter
jurisdiction. Statev. Grim, 341 S.C. 63, 533 S.E.2d 329 (2000); Anderson v.
State, 338 S.C. 629, 527 S.E.2d 398 (Ct. App. 2000).

The record hereis insufficient to determine when and under what
circumstances the alterations were made to the type written indictment. If the
alterations were made prior to the action of the grand jury, the circuit court
clearly had jurisdiction to convict and sentence appellant under § 24-3-950.
Because we are unable to discern the circumstances under which the

2 The type written indictment was entitled “POSSESSION OF
CONTRABAND BY COUNTY OR MUNICIPAL PRISONER 24-7-155" and
charged, “That Otis Williams did in Jasper County on or about September 14,
1998, while a county or municipal prisoner in said county, unlawfully possess
aquantity of contraband, towit: marijuana, inviolation of Sec. 24-7-155, Code
of Laws of South Carolina, (1976), as amended.”
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alterations were made, we remand this issue to the circuit court for an
evidentiary hearing on the matter.®

AFFIRMED IN PART AND REMANDED.

HEARN, C.J., and GOOL SBY, J., concur.

* Appellant does not argue, and neither of the parties has addressed the
issue of whether the indictment would have been properly amended, allowing
the court to retain jurisdiction, if the amendments were made subsequent to the
action of thegrand jury. See S.C. Code Ann. § 17-19-100 (1985); Weinhauer
v. State, 334 S.C. 327, 513 S.E.2d 840 (1999); Hopev. State, 328 S.C. 78, 492
S.E.2d 76 (1997) (an indictment may be amended only if such amendment does
not change the nature of the offense charged). In the event the circuit court
determinesthe atered indictment wasnot true billed by thegrand jury, the court
Is directed to entertain argument on the issue of whether the indictment was
properly amended.
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CONNOR, J.: The State appeals the trial court’'s refusal to sentence
Roy Johnson to life imprisonment without the possibility of parole pursuant to
South Carolina Code section 17-25-45. We affirm.
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FACTS

On September 1, 1999, aRichland County jury found Johnson guilty of armed
robbery. Because Johnson had aprior armed robbery conviction resultingfroma1992 guilty
plea, the State asked the trial court to sentence Johnson to life imprisonment without the
possibility of parole under section 17-25-45. Defense counsel objected, arguing the State
failed to give counsel written notice of itsintent to seek alife sentence without parole.

The clerk’s file contained a notice of the State’s intention to seek a life
sentence without parole. The notice was filed May 26, 1999. In addition, the assistant
solicitor stated he handed a copy of the notice to Johnson that same day or the day after and
included a copy of the notice in the discovery materias provided to defense counsel. In
addition, the assistant solicitor stated he told defense counsel in May 1999 that the State
would seek alife sentence without parole. In a memorandum submitted after the trial, the
assistant solicitor alleged he permitted defense counsel “complete access’ to his trial
notebook, which contained a copy of the written notice filed with the clerk of court.

Defense counsel admitted “[t]here was alot of talk by the solicitor beforetrial
that he was going to seek life without parole; however, | was never given any notice that he
was going to seek life without parole in awritten form.” Although defense counsel denied
having received a copy of the written notice as part of the discovery material, he
acknowledged he had actual notice of the State’s intent to have Johnson sentenced to life
Imprisonment without parole.

Thetrial court took the matter under advisement. On September 9, 1999, the
trial court sentenced Johnsonto thirty yearsimprisonment. In declining to sentence Johnson
to lifeimprisonment without parole, thetrial court found: (1) Johnson himself had received
written notice of the State’ sintentionto seek alife sentence without parole; (2) the Statefiled
the noticewith the clerk of court on May 26, 1999; and (3) defense counsel had actual notice
of the State’s intent, as evidenced by the fact that he had sought a continuance on that
ground.® Thetrial court, however, further noted that, although the assistant solicitor stated
he personally served written notice on defense counsel in July 1999, defense counsel stated
he never received it. Thetrial court resolved this disagreement in Johnson’ s favor, finding

' Before Johnson's trial was scheduled to begin, defense counsel
unsuccessfully moved for a continuance on the sole basis that he needed more
time to prepare because Johnson was facing the possibility of alife sentence
without parole.
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there were no cover letters or other documents in either the solicitor’s file or the public
defender’ sfileto suggest the State gave defense counsel written noticethat it would request
alife sentence without parole in the event of a guilty verdict.

ANALYSIS

The State contendsthat, because defense counsel had actual notice of itsintent
to seek alife sentence in this case, the trial court erred in finding it did not give sufficient
notice under the statute.

South Carolina Code section 17-25-45(A) provides in pertinent part:

Notwithstanding any other provision of law, except in
cases in which the death penalty isimposed, upon aconviction
for a most serious offense as defined by this section, a person
must be sentenced to aterm of imprisonment for lifewithout the
possibility of parole if that person has one or more prior
convictionsfor:

(1) amost serious offense; . . ..

S.C. Code Ann. 8 17-25-45(A) (Supp. 2000). Paragraph (C) of the statute includes armed
robbery as a“most serious offense.” 1d. § 17-25-45(C).

The General Assembly has made the sentencing provisions of section 17-25-
45(A) mandatory. 1d. 8§ 17-25-45(G). Regarding the noticerequirement, the statute provides:

Where the solicitor is required to seek or determines to
seek sentencing of adefendant under this section, written notice
must be given by the solicitor to the defendant and defendant’s
counsel not less than ten days before trial.

1d. § 17-25-45(H) (emphasis added).

The South Carolina Supreme Court has laid out the principles of statutory
construction as applied to acrimina statute:

It is well established that in interpreting a statute, the
court’s primary function is to ascertain the intention of the
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legislature. When the terms of the statute are clear and
unambiguous, the court must apply them according to their
literal meaning. Furthermore, in construing a statute, words
must be given their plain and ordinary meaning without resort
to subtle or forced construction to limit or expand the statute’s
operation. Finally, when a statute is penal in nature, it must be
construed strictly against the State and in favor of the defendant.

Statev. Blackmon, 304 S.C. 270, 273, 403 S.E.2d 660, 662 (1991); accord Kerr v. State, Op.
No. 25295 (S.C. Sup. Ct. filed May 29, 2001).

The South Carolina Constitution gives sole legidlative power to the General
Assembly. S.C. Const. art. I11, 8 1 (“Thelegidative power of this State shall be vested intwo
distinct branches, the one to be styled the ‘Senate’ and the other the ‘House of
Representatives,” and bothtogether the* General Assembly of the State of South Carolina.’”).
By itswords in the recidivist statute, the General Assembly has mandated that the solicitor
“must” notify the defendant and the defendant’ s counsel inwriting if the solicitor intendsto
seek alife sentence without the possibility of parole. For this Court to dismissthe clear and
unambiguous language of the statute and merely require the defendant’s counsel to have
actual notice of the solicitor’s intent to seek life without parole would have the effect of
amending the statute. In our view, actual notice under section 17-25-45(H) is insufficient
unless and until the General Assembly decides otherwise and amends the statute itself.

On appeal, the State has attempted to convince this Court of the
“obvious purpose” of the notice provision and the “clear intent” of the General
Assembly. However, we refuse to delve beyond the clear and unambiguous
words of the statute. This notice provision is clearly for the benefit of the
defendant. If the General Assembly had not intended for the defendant’s counsel
to receive written notice, it would not have so provided.

The State also relies on the South Carolina Supreme Court’s decision
in State v. Washington, 338 S.C. 392, 526 S.E.2d 709 (2000), for the proposition
that actual notice is sufficient under section 17-25-45(H). In Washington, when
the defendant was initially indicted, he received written notice that the solicitor
would seek life imprisonment without parole. Because of errors in the original
indictment, the defendant was re-indicted. Upon re-indictment, the solicitor did
not send a second written notice to the defendant. Id. at 398, 526 S.E.2d at 712.
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The Supreme Court held the State “was not precluded from applying
section 17-25-45 because, even without a second notice, Defendant had actual
notice that the State would be seeking life without parole.” Id. In so holding, the
Supreme Courtobserved, “This Court has found that under such notice statutes,
the law only requires actual notice.” Id.

We believe there are two reasons the present case is distinguishable from
Washington. First, the defendant in Washington did receive written notice of the
State’s intent to invoke section 17-25-45 at least once. It was only after his re-
indictment that the solicitor did not send a second notice to the defendant. Inthe
present case, the trial judge found Johnson’s attorney never received written notice of the
solicitor’ sintent to seek life imprisonment without parole as required under section 17-25-
45(H). We find the difference between these two scenarios significant. Furthermore, we
believe Washington was decided on the basis that the prior written notice sufficiently
satisfied the statute’ s written notice requirement, and therefore actual notice was sufficient
under the facts of that particular case.

Secondly, insupport of their statement that “ under such notice statutes, thelaw
only requires actual notice,” the Supreme Court cited State v. McWee, 322 S.C. 387, 472
S.E.2d 235 (1996), and State v. Young, 319 S.C. 33, 459 S.E.2d 84 (1995), both of which
dealt with noticerequirementsin death penalty cases. Thestatuterequiring noticein McWee
and Y oung only requiresthat “[w] henever the solicitor seeksthe death penalty heshall notify
the defense attorney.” S.C. Code Ann. § 16-3-26(A) (Supp. 2000). Thereisno mention in
the statute of the manner in which the notice shall be given by the solicitor. We do not
believe the Supreme Court intended to adopt a broad rule that, regardiess of the
circumstances of the particular case, al notice requirementsin criminal statutes are satisfied
by actual notice, notwithstanding the General Assembly’ slegislative mandateto the contrary.
Therefore, we have concluded that the holding in Washington islimited to the specific facts
set forth in the Supreme Court’ s opinion.

For these reasons, the trial judge did not err in refusing to sentence
Johnson to life imprisonment without the possibility of parole because the
solicitor failed to properly notify Johnson’s counsel.

AFFIRMED.

HEARN, C.J. concurs and GOOLSBY, J., dissents in separate
opinion.
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GOOLSBY, J. (dissenting): | dissent. | would hold that defense counsel’s
admission that he was aware of the State' s intention to seek a life sentence without parole
against his client gave the trial court sufficient reason to sentence Johnson accordingly.

The legidature has made the sentencing provisions of section 17-25-45(A)
mandatory.? It would follow that, as long as the requirements of due process are met,* the
State’ sfailure to provide written notice would more appropriately call for sanctioning those
responsible for the procedural irregularity rather than allowing arepeat offender to avoid a
statutorily required sentence.*

2 S.C. Code Ann. § 17-25-45(G) (Supp. 2000). This subsection also states
the solicitor has the discretion to invoke the sentencing provision under
paragraph (B), which provides for a life sentence without parole upon conviction
of a “serious offense” under certain conditions. In addition, South Carolina
section 17-25-45(A) provides that a person convicted a third time of a most
serious offense “must be sentenced to a term of imprisonment for life without the
possibility of parole.” 1d. § 17-25-45(A) (emphasis added).

® The requirement of written notice in section 17-25-45 is a procedural
safeguard beyond the requirements of due process. See Oyler v. Boles, 368 U.S.
448 (1962) (holding defendants must receive only reasonable notice and an
opportunity to be heard relative to recidivist charges); State v. Burdette, 335
S.C. 34, 515 S.E.2d 525 (1999) (stating that, under the South Carolina
Constitution, there is no duty to advise a defendant that the State is seeking an
enhanced sentence under section 17-25-45); see also Massey v. State, 609 So. 2d
598 (Fla. 1992) (holding the prosecution’s failure to serve notice of its intent to
have the defendant sentenced as an habitual offender was harmless error in
view of the stated purpose of the statutory notice requirement); cf. Tasco v.
Butler, 835 F.2d 1120 (5" Cir. 1988) (remanding for a determination of whether
the defendant and his attorney had received sufficient notice to prepare a
defense to recidivism charges and, if not, a determination of whether the
defendant suffered prejudice as a result of this procedural deficiency).

* Cf. State v. Culbreath, 282 S.C. 38, 318 S.E.2d 681 (1984) (holding the
failure of the solicitor to act on a warrant within a certain period of time set by
the South Carolina Rules of Criminal Procedure would subject the solicitor to
contempt proceedings but would not invalidate the warrant or prevent
subsequent prosecution).
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Moreover, in State v. Washington,” the South Carolina Supreme Court held section
17-25-45 requires only actual notice. In that case, the State initially sent the defendant
written notice that it would seek a life sentence without parole under section 17-25-45.
Because of errorsintheindictment, the State later re-indicted the defendant, but did not send
a second notice.

The supreme court held the State “was not precluded from applying section 17-25-45
because, even without a second notice, Defendant had actual notice that the State would be
seeking life without parole.”® In so holding, the supreme court observed, “This Court has
found that under such notice statutes, the law only requires actual notice.”’

Asthe majority notes, the defendant in Washington had once received written notice
of the State’ sintent to invoke section 17-25-45. Despitethisfactual difference, | would hold
Washington is applicable to this case.

First, | think itissignificant that, although the supreme court could have emphasized
thefact that the requirements of section 17-25-45 had already been satisfied, it choseinstead
to base its holding on the fact that the defendant had actual notice of the State’ sintent. In
other words, the basisfor the supreme court’ sdecision wasnot the State’ searlier compliance
with the statutory requirement of written notice when it initially indicted the defendant but
the inference that the prior notice was sufficient to inform the defendant of the possibility

> 338 S.C. 392, 526 S.E.2d 709 (2000).
® 1d. at 398, 526 S.E.2d at 712.

” 1d. (emphases added). In support of this holding, the supreme court
cited State v. McWee, 322 S.C. 387, 472 S.E.2d 235 (1996), and State v. Young,
319 S.C. 33,459 S.E.2d 84 (1995), both of which dealt with notice requirements
in death penalty cases. The majority correctly states that the statute requiring
notice in these cases, in contrast to section 17-25-45, does not specify the manner
in which the solicitor is to give the notice. In my view, however, the very fact
that the supreme court relied on McWee and Young in deciding Washington only
strengthens the argument that the focus of 17-25-45 should be on whether the
necessary individuals had actual notice rather than on whether notice was given
in the manner prescribed in the statute. Certainly, the prospect of a death
sentence is at least as serious, if not more so, than that of a life sentence without
parole. As the supreme court must have recognized, to allow more leeway in
notifying a defendant of the first possibility would be a disturbing incongruity
in the administration of justice.
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that he could receive a sentence of life imprisonment without the possibility of parole after
the second indictment wasissued. Inaddition, asnoted infootnote 4 of the opinion, “[t]here
would be no duty to inform Defendant about seeking the statute’ s application if it were not
for the statutory provision.”®

The pivotal inquiry, then, is not whether the statutory procedures were followed, but
whether the purpose of the statute has been satisfied. The reasoning used by the supreme
court to support itsdecision in Washington indicatesatrial court should avoid a“bright line”
approach in deciding whether to sentence a defendant to life imprisonment without parole
pursuant to section 17-25-45 when there is adispute concerning whether the State complied
with technical requirements of the statute.

Here, itisundisputed defense counsel had actual noticethat the Stateintended to seek
a sentence of life imprisonment without parole. In view of the supreme court’sholding in
Washington that section 17-25-45 requiresonly actual notice of suchintent, | would hold the
trial court erred in declining to sentence Johnson as the State requested. Accordingly, |
would reverse Johnson’ s sentence and remand the caseto thetrial court for sentencingtolife
Imprisonment without parole.

& Washington, 338 S.C. at 398 n.4, 526 S.E.2d at 712 n.4.
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