
_________ 

_________ 

The Supreme Court of South Carolina 

ORDER 

Pursuant to Article V, § 4 of the South Carolina Constitution, 

Regulation X of the Regulations for Legal Specialization in South Carolina, 

Appendix D to Part IV, SCACR, is amended to read as follows: 

X.	 REPORTING COMPLIANCE WITH CLE 
REQUIREMENTS 

A. Specialists Certified by the Court.  On 
forms prepared by the Commission and 
available though its offices, each specialist 
certified by the Court shall, not later than 
January 1 of each year, file an annual report of 
compliance with the CLE requirements of each 
of his or her specialty fields.  In addition to 
CLE requirements imposed by specialty fields, 
at least two (2) hours of the CLE reported 
annually by all specialists certified by the Court 
shall be directed to legal ethics/professional 
responsibility (LEPR).  Any specialist who 
reports more than two (2) hours of LEPR credit 
in any calendar year may carry forward to the 
next calendar year up to two (2) hours of his or 
her excess LEPR credit. 

B. Specialists Certified by Independent 
Certifying Organizations.  Lawyers who are 
certified by approved independent certifying 
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organizations shall comply with the annual 
CLE requirements of such organizations and 
shall, not later than January 1 of each year, file 
an annual CLE report with the Commission on 
forms prepared by and available through the 
Commission’s offices.  Requirements of an 
independent certifying organization 
notwithstanding, each such specialist shall 
complete and report annually to the 
Commission a minimum of fourteen (14) hours 
of approved CLE of which at least two (2) 
hours must be directed to LEPR.  Specialists 
reporting more than two (2) hours of LEPR 
credit in any calendar year may carry forward 
to the next calendar year up to two (2) hours of 
his or her excess LEPR credit. 

This amendment shall be effective immediately. 

IT IS SO ORDERED. 

s/Jean H. Toal C.J. 

s/James E. Moore J. 

s/John H. Waller, Jr. J. 

s/E.C. Burnett, III J. 

s/Costa M. Pleicones J. 

Columbia, South Carolina 
November 15, 2001 
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The Supreme Court of South Carolina


DANIEL E. SHEAROUSE POST  OFFICE BOX 11330 
CLERK OF COURT COLUMBIA, SOUTH CAROLINA  29211 

BRENDA F. SHEALY (803) 734-1080 
DEPUTY CLERK FAX (803) 734-1499 

N O T I C E 

IN THE MATTER OF JAMES C. “TEE” FERGUSON, PETITIONER 

James C. “Tee” Ferguson, who was indefinitely suspended on May 9, 1994, 

retroactive to September 22, 1992, has petitioned for readmission as a member of the Bar 

pursuant to the provisions of Rule 33 of the Rules for Lawyer Disciplinary Enforcement 

contained in Rule 413, SCACR. 

The hearing before the Committee on Character and Fitness previously scheduled for 

Friday, November 2, 2001, was postponed.  

The hearing before the Committee on Character and Fitness has now been rescheduled 

for Friday, January 11, 2002, beginning at 9:30 a.m., in the Court Room of the Supreme 

Court Building, 1231 Gervais Street, Columbia, South Carolina. 

Any individual may appear before the Committee in support of, or in opposition to, 

the petition. 

D. Cravens Ravenel, Chairman 
Committee on Character and Fitness 
P. O. Box 11330 
Columbia, South Carolina 29211 

Columbia, South Carolina 

November 16, 2001 
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The Supreme Court of South Carolina


DANIEL E. SHEAROUSE POST  OFFICE BOX 11330 
CLERK OF COURT COLUMBIA, SOUTH CAROLINA  29211 

BRENDA F. SHEALY (803) 734-1080 
DEPUTY CLERK FAX (803) 734-1499 

N O T I C E 

IN THE MATTER OF THOMAS McCOY RICHARDSON, PETITIONER 

Thomas McCoyRichardson, who was indefinitely suspended from the practice of law 

on October 27, 1997, retroactive to May 10, 1996, has petitioned for readmission as a 

member of the Bar pursuant to the provisions of Rule 33 of the Rules for Lawyer 

Disciplinary Enforcement contained in Rule 413, SCACR. 

The Committee on Character and Fitness has scheduled a hearing in this regard on 

Friday, January 11, 2002, beginning at 11:00 a.m., in the Court Room of the Supreme Court 

Building, 1231 Gervais Street, Columbia, South Carolina. 

Any individual may appear before the Committee in support of, or in opposition to, 

the petition. 

D. Cravens Ravenel, Chairman 
Committee on Character and Fitness 
P. O. Box 11330 
Columbia, South Carolina 29211 

Columbia, South Carolina 

November 16, 2001 
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The Supreme Court of South Carolina


DANIEL E. SHEAROUSE POST  OFFICE BOX 11330 
CLERK OF COURT COLUMBIA, SOUTH CAROLINA  29211 

BRENDA F. SHEALY (803) 734-1080 
DEPUTY CLERK FAX (803) 734-1499 

N O T I C E 

IN THE MATTER OF RICHARD F. COLVIN, PETITIONER 

Richard F. Colvin, who was indefinitely suspended from the practice of law on 

June 12, 1995, retroactive to July 28, 1993, has petitioned for readmission as a member 

of the Bar pursuant to the provisions of Rule 33 of the Rules for Lawyer Disciplinary 

Enforcement contained in Rule 413, SCACR. 

The Committee on Character and Fitness has scheduled a hearing in this regard 

on Friday, January 11, 2002, beginning at 12:30 p.m., in the Court Room of the 

Supreme Court Building, 1231 Gervais Street, Columbia, South Carolina. 

Any individual may appear before the Committee in support of, or in opposition 

to, the petition. 

D. Cravens Ravenel, Chairman 
Committee on Character and Fitness 
P. O. Box 11330 
Columbia, South Carolina 29211 

Columbia, South Carolina 

November 16, 2001 
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The Supreme Court of South Carolina

DANIEL E. SHEAROUSE POST  OFFICE BOX 11330 

CLERK OF COURT COLUMBIA, SOUTH CAROLINA  29211 

BRENDA F. SHEALY (803) 734-1080 
DEPUTY CLERK FAX (803) 734-1499 

N O T I C E 

IN THE MATTER OF MARGARET C. TRIBERT, PETITIONER 

Margaret C. Tribert, who was definitely suspended from the practice of law for a 

period of one year on December 18, 2000, retroactive to July 9, 1999, has petitioned for 

readmission as a member of the Bar pursuant to the provisions of Rule 33 of the Rules for 

Lawyer Disciplinary Enforcement contained in Rule 413, SCACR. 

The hearing before the Committee on Character and Fitness previously scheduled for 

Friday, July 13, 2001, was postponed.  

The hearing before the Committee on Character and Fitness has now been rescheduled 

for Friday, January 11, 2002, beginning at 1:30 p.m., in the Court Room of the Supreme 

Court Building, 1231 Gervais Street, Columbia, South Carolina. 

Any individual may appear before the Committee in support of, or in opposition to, 

the petition. 

D. Cravens Ravenel, Chairman 
Committee on Character and Fitness 
P. O. Box 11330 
Columbia, South Carolina 29211 

Columbia, South Carolina 

November 16, 2001 
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________ 

________ 

________ 

________ 

________ 

THE STATE OF SOUTH CAROLINA

In The Supreme Court


In the Matter of William 
H. Lumpkin, Respondent. 

Opinion No. 25376 
Submitted August 30, 2001 - Filed November 19, 2001 

DISBARRED 

Henry B. Richardson, Jr., of Columbia, for the Office 
of Disciplinary Counsel. 

Joseph R. Neal, of Augusta, Georgia, for respondent. 

PER CURIAM: Respondent was convicted in Georgia of malice 
murder, felony murder and theft by taking.  By order dated April 12, 1999, 
the Supreme Court of Georgia accepted the voluntary surrender of 
respondent’s license to practice law in that state.  In re Lumpkin, 515 S.E.2d 
147 (Ga. 1999).  On September 17, 2001, the Clerk of this Court sent a letter 
via certified mail to respondent’s counsel notifying him that, pursuant to Rule 
29(d), RLDE, Rule 413, SCACR, he had thirty (30) days in which to inform 
the Court of any claim he might have that disbarment in this state is not 
warranted and the reasons for any such claim.  Respondent nor his counsel 
filed a response. 
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 Rule 4-110(f) of the Rules and Regulations for the Organization 
and Government of the State Bar of Georgia states that a Petition for 
Voluntary Discipline in which the respondent voluntarily surrenders his 
license to practice law in the State of Georgia is tantamount to disbarment. 
Given the language of Rule 4-110, the fact that respondent failed to respond 
to the notice of reciprocal discipline, and the fact that respondent’s license to 
practice law in this state has been suspended since 1986 for failure to pay Bar 
dues and failure to meet continuing legal education requirements, we find 
disbarment is the appropriate sanction to impose as reciprocal discipline in 
this matter. 

We therefore disbar respondent from the practice of law in this 
state, retroactive to April 12, 1999, the date respondent’s license to practice 
law in Georgia was revoked by the Supreme Court of Georgia. 

Within fifteen days of the date of this opinion, respondent shall 
file an affidavit with the Clerk of Court showing that he has complied with 
Rule 30, RLDE, Rule 413, SCACR, and shall also surrender his Certificate of 
Admission to the Practice of Law to the Clerk of Court. 

DISBARRED. 

TOAL, C.J., MOORE, WALLER, BURNETT and 
PLEICONES, JJ., concur. 
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________ 

________ 

________ 

________ 

________ 

THE STATE OF SOUTH CAROLINA

In The Supreme Court


In the Matter of William 
K. Charles, III, Respondent. 

Opinion No. 25377 
Heard October 23, 2001 - Filed November 19, 2001 

PUBLIC REPRIMAND 

Attorney General Charles M. Condon and Assistant 
Deputy Attorney General J. Emory Smith, Jr., both of 
Columbia, for the Office of Disciplinary Counsel. 

C. Rauch Wise of Greenwood, for respondent. 

PER CURIAM:  The Commission on Lawyer Misconduct filed 
formal charges against William K. Charles, III (“Respondent”) on May 23, 
2000.1  Respondent did not respond to the charges as required by Rule 24 (a), 

1Prior to the filing of the current charges, Respondent had been subject to 
discipline by this Court on three prior occasions: (1)  Respondent was suspended 
for three months for misappropriation, neglect, and failure to respond to 

19




Rules for Disciplinary Enforcement,2 and, therefore, the charges were deemed 
admitted.  The following formal charges were filed against Respondent: 

1) Ann Brown Matter 
Respondent failed to complete work on a deed for his client Ann Brown 

and failed to communicate with her adequately. Furthermore, Ms. Brown paid 
Respondent a $90.00 fee which he did not earn.  Respondent is now unable to 
locate Ms. Brown’s file. 

2) Bertha Fleming Matter 
Respondent failed to complete work on the estate of Bertha Fleming. 

Respondent was hired by Ms. Fleming’s brothers, however, he failed to 
communicate with the Flemings and others adequately as to matters concerning 
the estate. Respondent was paid $500.00, a fee he did not earn.  Respondent is 
now unable to locate his file concerning the Fleming Estate. 

3) Ola Lee Washington Matter 
Respondent failed to complete work on a real estate matter for his client, 

Ms. Washington.  He failed to communicate adequately with Ms. Washington. 
Furthermore, he did not earn the $500.00 fee paid by Ms. Washington. 

4) Melanie Jones Matter 
Respondent failed to communicate adequately with his client, Ms. Jones. 

He also delayed in returning her file despite repeated requests by Ms. Jones. 

disciplinary charges. Matter of Charles, 319 S.C. 434, 462 S.E.2d 268 (1995); 
(2) He was suspended for 90 days for failing to file a tax return. Matter of 
Charles, 336 S.C. 146, 519 S.E.2d 350 (1999); and (3) Respondent was 
suspended from June 12 to December 27, 2000 for non-payment of bar dues. 

2Although Respondent did not respond to the initial filing of charges and 
to the Notice of Full Investigation, Respondent did cooperate once he was 
contacted by an Attorney to Assist from the Office of Disciplinary Counsel. 
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5) Failure to respond to disciplinary charges 
Respondent did not respond to the initial and subsequent inquiries from 

the Office of Disciplinary Counsel regarding the above mentioned matters, 
including the Notice of Full Investigation.  However, Respondent did begin to 
cooperate once he was contacted by an Attorney to Assist. 

A hearing before a sub panel of the Commission was held in December 
2000.  The sub panel recognized the matters asserted in the formal charges were 
deemed admitted since Respondent did not respond to the formal charges. 
Respondent represented himself at the hearing.  He admitted his neglect of the 
matters but presented evidence in mitigation.3  The sub panel recommended that 

3The evidence of mitigation includes the following: 

The record shows that in May of 1998, taking a sabbatical 
from my law practice due to a mental breakdown was 
suggested by Professor John Freeman and that this advice 
was reinforced by my psychiatrist and implemented on advice 
of my psychiatrist.  I was diagnosed as being severely 
depressed. The discontinuance of my law practice led to the 
complaints against me.  The complaints were the direct result 
of my being unavailable to my clients and, because of my 
mental illness, failing to realize that I should not have closed 
my office without making arrangements for another lawyer to 
cover for me.  A review of the history of ethical complaints 
against me shows that all of my delicts occurred as the result 
of real life, unusually severe, stressful situations.  They were 
the result of my poor response to the long, serious illness of 
my wife, her eventual death, and the serious physical, medical 
health problems from which I suffered, both during and after 
her illness and death. The record is clear that I recognize my 
shortcomings and feel remorseful for them. The record is 
clear that many of the physical problems from which I 
suffered have been resolved by either surgery or medical 
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Respondent be allowed to continue to practice law with certain restrictions. 

The sub panel’s report did not explicitly find that Respondent violated any 
specific rules of Professional Misconduct.  Furthermore, they did not hold 
Respondent responsible for costs. Both the Respondent and the Prosecutor filed 
Exceptions to the Panel’s report.  The full Panel adopted the report of the sub 
panel.  Both parties have appealed, and the issues before this Court are: 

I.	 Did the Panel err in failing to include proposed conclusions 
of law in its report? 

II.	 Did the Panel err in failing to recommend (1) any sanction 
other than supervision of Respondent’s practice and related 
conditions and (2) that Respondent should be held 
responsible for restitution and costs? 

LAW/ ANALYSIS 

I.	 Conclusions of Law. 

The Panel’s report does not state that Respondent violated any specific 
Rules of Professional Conduct or Rules of Lawyer Disciplinary Enforcement. 
The Office of Disciplinary Counsel argues the Panel erred in failing to include 
in its report conclusions of law as required by Rule 26(d), RLDE, Rule 413, 
SCACR.  

This Court is not bound by a Panel’s recommendation and may make its 
own findings of fact and conclusions of law. Matter of Chastain, 340 S.C. 356, 
352 S.E.2d 264 (2000).  Therefore, the Court can make its own conclusions even 

treatment.  Psychiatric treatment has resolved my emotional 
and mental problems. . . 

(See Letter to Barbara Hinson from Respondent, dated February 12, 2001). 
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if the Panel has made no recommendations. Id.  There is ample evidence in the 
record to support a finding that Respondent has violated several Rules of 
Professional Conduct, Rule 407, SCACR, and the Rules of Disciplinary 
Enforcement (RDLE), Rule 413, SCACR. In fact, Respondent “admitted” the 
facts contained in the Formal Charges since he did not respond.  Accordingly, 
we find the Respondent has violated the following Rules: 

A.  Rules Professional Conduct, Rule 407, SCACR: 

1)	 Rule 1.3: failure to act with reasonable diligence and 
promptness in representing a client. 

2)	 Rule 1.4 (a): failure to keep a client reasonably informed 
about the status of a matter and promptly comply with 
reasonable requests for information. 

3)	 Rule 1.15: failure to account to client for unearned fees. 

4) 	 Rule 8.4(a): violating or attempting to violate the Rules of 
Professional Conduct. 

B. Rules of Lawyer Disciplinary Enforcement, Rule 413, SCACR: 

1)	 Rule 7(a)(1), RLDE: violating or attempting to violate the 
Rules of Professional Conduct or any other rules of this 
jurisdiction regarding professional conduct. 

2) 	 Rule 7(a)(5), RLDE: engaging in conduct demonstrating an 
unfitness to practice law or in conduct tending to pollute the 
administration of justice or to bring the courts or the legal 
profession into disrepute. 

C.	 Failing to respond to and cooperate with the Office of Disciplinary 
Counsel. Matter of Nida, 315 S.C. 132, 432 S.E.2d 462 (1993); 
Matter of Blackmon, 295 S.C. 333, 368 S.E.2d 465 (1988). 
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II. Appropriate Sanction 

The Office of Disciplinary Counsel argues the Panel erred in failing to 
recommend a sanction greater than a simple imposition of restrictions on 
Respondent should he return to practice.  We find Respondent’s conduct 
requires us to issue a public reprimand. 

The authority to discipline attorneys and the manner in which the 
discipline is given rests entirely with this Court. Matter of Hines, 275 S.C. 271, 
269 S.E.2d 766 (1980).  A public reprimand is consistent with this Court’s prior 
sanctions for attorneys who neglected client matters (without greatly prejudicing 
the client) and failed to respond to or cooperate with Disciplinary Counsel.  This 
Court has held, “When the offense of neglect is coupled with failure to 
cooperate with the Bord [sic], public reprimands have been issued when the 
client was not greatly prejudiced.”  Matter of Acker, 308 S.C. 338, 341, 417 
S.E.2d 862, 864 (1992) (citing Matter of Blackmon, 295 S.C. 33, 368 S.E.2d 
465 (1988); Matter of Bruner, 283 S.C. 114, 321 S.E.2d 600 (1984); Matter of 
Haddock, 283 S.C. 116, 321 S.E.2d 601 (1984)); see also Matter of Ballard, 312 
S.C. 227, 439 S.E.2d 846 (1994) (finding neglect of clients' matters, failure to 
cooperate with Board of Grievances, and the harm which his neglect caused 
clients warrants one-year suspension from practice of law and payment of 
restitution to clients);  Matter of Palmer, 298 S.C. 324, 380 S.E.2d 813 (1989) 
(ordering one year suspension for incompetent handling and neglect of legal 
matter entrusted to him, failure to avoid prejudice to his client upon withdrawal, 
and failure to cooperate with grievance board's investigation). 

In addition to issuing a public reprimand, this Court orders Respondent 
to comply with the following: 

1) Respondent must enter into a mentor relationship for a period of 
two (2) years with an attorney licensed to practice law in this State. 

2) The Respondent must continue to receive counseling from a 
licensed psychiatric professional at least once a month for a year. 
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3)	 Respondent must, within thirty (30) days, pay all bar dues and any 
other outstanding fees or dues. 

4)	 Respondent must file a progress or status report with the Office of 
Disciplinary Counsel every three (3) months for a period of one (1) 
year. 

5)	 Within 30 days, Respondent must pay restitution to his clients, the 
Flemings ($500.00), Ms. Brown ($90.00), and Ms. Washington 
($500.00). 

6)	 Respondent shall also pay the costs ($345.50) of the disciplinary 
proceeding. This amount shall be remitted to the Commission on 
Lawyer Conduct within 30 days. 

PUBLIC REPRIMAND 

s/Jean H. Toal                                     C.J. 

s/John H. Waller, Jr. J. 

s/E.C. Burnett, III J. 

s/Costa M. Pleicones J. 

s/L. Casey Manning  A..J. 
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________ 

________ 

The Supreme Court of South Carolina 

O R D E R 

Pursuant to Article V, § 4, of the South Carolina Constitution, the third and 

fourth sentences of Rule 402(d) of the South Carolina Appellate Court Rules are amended 

to read: 

Applications shall be accepted from January 1 to March 31 for the July 
examination and August 1 to October 31 for the February examination.  The 
non-refundable application fee shall be:  $200 for applications filed from 
January 1 to February 15 or August 1 to September 15;  $400 for 
applications filed February 16 to March 1 or September 16 to October 1; 
and $750 for applications filed during the remainder of the application 
periods. 

These amendments shall apply to applications for the July 2002 and later bar 

examinations. 

IT IS SO ORDERED. 

s/Jean H. Toal C.J. 

s/James E. Moore J. 

s/John H. Waller, Jr. J. 

s/E.C. Burnett, III J. 

Columbia, South Carolina 
November 15, 2001 

s/Costa M. Pleicones J. 
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THE STATE OF SOUTH CAROLINA

In The Court of Appeals


The State, 

Respondent, 

v. 

Yukoto Eugene Cherry, 

Appellant. 

Appeal From York County

John C. Hayes, III, Circuit Court Judge


Opinion No. 3406

Heard June 5, 2001 - Filed November 13, 2001


AFFIRMED 

Jeanne A. Pearson, of Kennedy, Covington, Lobdell & 
Hickman; Thomas F. McDow, both of Rock Hill; and 
Chief Attorney Daniel T. Stacey, of SC Office of 
Appellate Defense, of Columbia, for appellant. 

Attorney General Charles M. Condon, Chief Deputy 
Attorney General John W. McIntosh, and Assistant 
Attorney General Toyya Brawley Gray, all of 
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________ 

Columbia; and Solicitor Thomas E. Pope, of York, for 
respondent. 

STILWELL, J.: Yukoto Eugene Cherry appeals his conviction for 
possession of crack cocaine with intent to distribute.  Cherry raises six issues on 
appeal.  A three-judge panel of this court was unanimous in rejecting four of the 
six issues raised by Cherry, but was divided on the remaining two. One judge 
voted to affirm the conviction, one voted to reverse based on Cherry’s 
entitlement to a directed verdict, and the third voted to reverse and grant a new 
trial based on the inadequacy of the jury charge.  See State v. Cherry, Op. No. 
3296 (S.C. Ct. App. filed Feb. 12, 2001) (Shearouse Adv. Sh. No. 6 at 72). 
Because at least two judges of the panel voted to affirm with respect to each 
issue, this division effectively resulted in an affirmance of Cherry’s conviction. 

This court granted en banc review, limited to reconsideration of whether 
the State presented any direct or substantial circumstantial evidence to establish 
Cherry’s intent to distribute crack cocaine and whether the trial court erred by 
failing to give a complete jury charge on circumstantial evidence. As to the four 
issues about which there was no dispute on the three-judge panel, that initial 
panel decision remains unmodified.  The opinions of the three-judge panel on 
the directed verdict and jury charge issues are hereby vacated by this en banc 
disposition.  The result of the en banc reconsideration is once again a divided 
court, with three of our members believing the conviction should be affirmed on 
both issues, four believing that Cherry was entitled to a directed verdict of not 
guilty, and three convinced that the circumstantial evidence charge was 
insufficient.  Thus, pursuant to S.C. Code Ann. § 14-8-90 (Supp. 2000), this 
division results in an affirmance of Cherry’s conviction.  § 14-8-90 (When the 
Court of Appeals sits en banc, “a concurrence of six of the judges is necessary 
for a reversal of the judgment below.”). 

This author’s original opinion on the two issues upon which en banc 
reconsideration was granted remains unchanged and, with minor modifications, 
is repeated herein.  
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FACTS/PROCEDURAL BACKGROUND 

Just before midnight on July 31, 1998, Officer Steven Parker of the Rock 
Hill Police Department stopped a car driven by Cherry’s sister for two traffic 
violations. Cherry was a passenger in the back seat.  While Officer Parker sat 
in his patrol car writing citations, a backup officer arrived and saw Cherry’s 
sister stuff a pistol into a diaper bag. After arresting her, the officers ordered the 
passengers out of the car to check for additional weapons.  Cherry had no 
weapons, but Officer Parker discovered a small bag containing approximately 
eight rocks of crack cocaine in his watch pocket.  He also seized $322 in cash 
from Cherry. 

Cherry was indicted for possession of crack cocaine with intent to 
distribute and possession of crack cocaine within proximity of a public park.  At 
the conclusion of the State’s case, the trial court granted Cherry’s motion for a 
directed verdict on the charge of possession within proximity of a public park. 
The court denied his motion for a directed verdict on the charge of possession 
with intent to distribute and the jury found him guilty. 

DISCUSSION 

Directed Verdict 

Cherry argues the trial court improperly refused his motion for a directed 
verdict on the charge of possession with intent to distribute because there was 
no evidence he intended to distribute the crack cocaine.  We disagree. 

When considering a motion for a directed verdict in a criminal case, the 
trial court is concerned with the existence or nonexistence of evidence, not its 
weight.  State v. Burdette, 335 S.C. 34, 46, 515 S.E.2d 525, 531 (1999); State v. 
Morgan, 282 S.C. 409, 411, 319 S.E.2d 335, 336 (1984).  It has been recently 
held that this remains true even when the State relies exclusively on 
circumstantial evidence.  State v. Mitchell, 341 S.C. 406, 409, 535 S.E.2d 126, 
127 (2000).  Some cases have held that if the State presents any evidence which 
reasonably tends to prove the defendant’s guilt, or from which the defendant’s 

29




guilt could be fairly and logically deduced, the case must go to the jury. 
Burdette, 335 S.C. at 46, 515 S.E.2d at 531; State v. Poindexter, 314 S.C. 490, 
493, 431 S.E.2d 254, 255-56 (1993).  Other cases indicate that where the 
evidence is circumstantial, there must be substantial circumstantial evidence 
which reasonably tends to prove the guilt of the accused or from which his guilt 
may be fairly and logically deduced.  State v. Martin, 340 S.C. 597, 602, 533 
S.E.2d 572, 574 (2000) (citing State v. Williams, 321 S.C. 327, 468 S.E.2d 626 
(1996)). Still other cases indicate some distinction between direct evidence and 
circumstantial evidence in considering whether a directed verdict should be 
granted.  State v. Patterson, 337 S.C. 215, 232, 522 S.E.2d 845, 853 (Ct. App. 
1999) (“If there is any direct evidence or any substantial circumstantial evidence 
which reasonably tends to prove the guilt of the accused or from which guilt 
may be fairly and logically deduced, an appellate court must find the case was 
properly submitted to the jury.” (emphasis added)) (citing State v. Johnson, 334 
S.C. 78, 512 S.E.2d 795 (1999)).  If the trial court must make a determination 
that the circumstantial evidence is substantial, that would seem to require a 
weighing of the evidence which, of course, all cases agree, is forbidden. 

Clearly, the trial judge should grant a directed verdict motion when the 
evidence merely raises a suspicion that the accused is guilty.  Martin, 340 S.C. 
at 602, 533 S.E.2d at 574 (citing State v. Irvin, 270 S.C. 539, 243 S.E.2d 195 
(1978)).  It is equally clear, however, that on appeal from the denial of a motion 
for directed verdict, this court must view the evidence in the light most 
favorable to the State.  Burdette, 335 S.C. at 46, 515 S.E.2d at 531. 

The State submitted testimony that Cherry’s arrest occurred in a high 
crime area known for violence and drug activity.  Cherry had a small bag 
containing approximately eight rocks of crack cocaine on his person.  He had no 
crack pipe or other drug paraphernalia with him indicating the crack cocaine 
was for his personal consumption. He did, however, have $322 cash on his 
person in mostly twenty dollar bills.  Officer Parker testified a single rock of 
crack cocaine is typically sold for twenty dollars.  Viewing this evidence in the 
light most favorable to the State, as we must, and without passing on the weight 
of the evidence, the combination of these factors constitute evidence which 
would reasonably tend to prove Cherry intended to distribute the crack cocaine 
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and, thus, justifies the trial court’s decision to submit the case to the jury for its 
determination.1 

Circumstantial Evidence Instruction 

During its jury charge, the trial court issued the circumstantial evidence 
instruction recently approved and recommended by our supreme court in State v. 
Grippon, 327 S.C. 79, 489 S.E.2d 462 (1997).  After the jury was charged, 
defense counsel requested the court issue Judge Ervin’s charge on the difference 
between direct and circumstantial evidence.  Tom J. Ervin, Ervin’s South 
Carolina Requests to Charge-Criminal § 3-4 (1994). The court refused to re
charge the jury as requested. 

We note that Judge Ervin’s model charge on circumstantial evidence is 
similar to the traditional language our supreme court approved in State v. 
Edwards, 298 S.C. 272, 379 S.E.2d 888 (1989).  The traditional charge 
distinguishes between direct and circumstantial evidence, whereas the new 
charge adopted in Grippon specifically states there is no legal distinction 
between the two types of evidence. Compare Edwards, 298 S.C. at 275, 379 
S.E.2d at 889 (“‘[E]very circumstance relied upon by the State [must] be proven 
beyond a reasonable doubt; and . . . all of the circumstances so proven be 
consistent with each other and taken together, point conclusively to the guilt of 
the accused to the exclusion of every other reasonable hypothesis.’”) (quoting 
State v. Littlejohn, 228 S.C. 324, 328, 89 S.E.2d 924, 926 (1955)), with 
Grippon, 327 S.C. at 83-84, 489 S.E.2d at 464 (“The law makes absolutely no 
distinction between the weight or value to be given to either direct or 
circumstantial evidence.  Nor is a greater degree of certainty required of 
circumstantial evidence than of direct evidence.”).  Although the supreme court 
noted in Grippon, 327 S.C. at 82, 489 S.E.2d at 463, and reiterated in State v. 
Needs, 333 S.C. 134, 156 n.13, 508 S.E.2d 857, 868 n.13 (1998) and State v. 

1 We have not factored in nor considered the presence of the pistol in 
the vehicle because the trial judge, in analyzing whether to submit the case to the 
jury, specifically stated that he did not consider it in his deliberations. 
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Graddick, 345 S.C. 383, ___, 548 S.E.2d 210, 212 (2001), that the traditional 
Edwards charge is still a legally correct and appropriate jury instruction, we 
cannot fault the trial court for utilizing a charge recently specifically approved 
by the supreme court.  It obviously is a correct statement of the law of 
circumstantial evidence.  “The judge properly instructs the jury if he adequately 
states the applicable law.  A jury charge which is substantially correct and 
covers the law does not require reversal.” State v. Ezell, 321 S.C. 421, 425, 468 
S.E.2d 679, 681 (Ct. App. 1996) (citation omitted).  We find no error. 

CONCLUSION 

We conclude the trial court properly submitted Cherry’s charge to the jury 
and committed no error in instructing the jury on the law of circumstantial 
evidence.  Thus Cherry’s conviction for possession with intent to distribute 
crack cocaine is 

AFFIRMED. 

HUFF, J., concurs. 

GOOLSBY, J., concurs in a separate opinion. 

ANDERSON, J., concurs and dissents in a separate opinion. 

HOWARD, J., concurs and dissents in a separate opinion in which 
HEARN, C.J., and CURETON, J., concur. 

SHULER, J., concurs and dissents in a separate opinion. 

CONNOR., J., dissents and joins in the dissents of Howard, J., and 
Shuler, J. 
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GOOLSBY, J. (concurring): 

I concur fully in Judge Stilwell’s opinion. 

What Judge Howard’s opinion would have us do is weigh the evidence, 
and this the court of appeals cannot do in a criminal case any more than it can 
make a “crab walk straight” or “smooth the rough spikes of the hedgehog.” 
A r i s t o p h a n e s ,  P e a c e  ( A n o n .  t r a n s . )  ( 4 2 0  B . C . ) ,  a t  
http://www.vt.edu/vt98/academics/books/aristophanes/peace; see State v. 
Mitchell, 341 S.C. 406, 535 S.E.2d 126 (2000) (stating the trial court is 
concerned with the existence or nonexistence of evidence and not its weight 
even when the prosecution relies exclusively on circumstantial evidence); State 
v. Burdette, 335 S.C. 34, 46, 515 S.E.2d 525, 531 (1999) (“On a motion for a 
directed verdict in a criminal case, the trial court is concerned with the existence 
or non-existence of evidence, not its weight.”).  The question of whether the 
crack cocaine found on Cherry’s person was for his own personal use or for 
distribution to others was singularly for the jury. 

Although the amount of crack cocaine in this case was not sufficient to 
apply the statutory inference of intent to distribute, there is no question that the 
State presented direct evidence of possession.  Furthermore, in discrediting the 
evidence of Cherry’s intent as circumstantial rather than direct, Judge Howard’s 
opinion fails to recognize that “[i]ntent is seldom susceptible to proof by direct 
evidence and must ordinarily be proven by circumstantial evidence, that is, by 
facts and circumstances from which intent may be inferred.” State v. Tuckness, 
257 S.C. 295, 299, 185 S.E.2d 607, 608 (1971); see also 29A Am. Jur. 2d 
Evidence § 1469 at 849-50 (1994) (“Circumstantial evidence alone is often 
sufficient to show criminal intent because the element of intent, being a state of 
mind or mental purpose, is usually incapable of direct proof.”). 

What gives me additional concern is the reason Judge Howard 
characterizes the evidence of Cherry’s intent as “not substantial.”  In dismissing 
this evidence because it could have supported the inference that Cherry intended 
to use rather than distribute the crack cocaine in his possession, he appears to 
follow the directive in State v. Manis, 214 S.C. 99, 51 S.E.2d 370 (1949), that 
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when the prosecution attempts to prove guilt by circumstantial evidence, an 
acquittal is warranted unless the circumstances “point conclusively–that is, to 
a moral certainty–to the guilt of the accused; . . . and they must further be 
absolutely inconsistent with any other reasonable hypothesis than the guilt of the 
accused.”  Id. at 101, 51 S.E.2d at 371 (citations omitted).  The supreme court, 
however, has since overruled Manis and its progeny on this very issue.  State v. 
Edwards, 298 S.C. 272, 379 S.E.2d 888, cert. denied, 493 U.S. 895 (1989). 

ANDERSON, J. (concurring and dissenting):  Within recent 
years, the rule of circumstantial evidence in the criminal trial venue has evoked 
more etymological responses by academics, commentators, and judges than any 
other criminal trial principle. 

The most common error found in the literature and case law is the 
tendency to isolate circumstantial evidence from its utilitarian aspect in regard 
to the trial jury (i.e., fact finders) into an academic vacuum analysis by legal 
scholars. 

In the criminal trial arena, the “circumstantial evidence” principle 
juxtaposes the trial judge and jury in reference to their duties and function. 
Initially, a trifurcated review must be undertaken: 

(1)	 What is the correct articulation of the rule as to verbiage and 
language? 

(2)	 What is the functional and analytical role of the judge in 
applying the circumstantial evidence rule when a motion for 
directed verdict is presented to the court? 

(3)	 What is the proper jury charge on circumstantial evidence? 
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I. The Rule


Due process requires the prosecution to prove beyond a reasonable doubt 
that a defendant is guilty of the crime charged.  E.g., S.C. Const. art. I, § 3; In 
re Winship, 397 U.S. 358, 90 S. Ct. 1068, 25 L. Ed. 2d 368 (1970).  It is an 
axiomatic and elementary principle that guilt can be proven through the State’s 
introduction of direct or circumstantial evidence or both. 

Our Supreme Court defined “direct evidence” and “circumstantial 
evidence” in State v. Needs, 333 S.C. 134, 508 S.E.2d 857 (1998): 

Direct evidence is the testimony of a person who asserts or claims 
to have actual knowledge of a fact, such as an eyewitness. 
Circumstantial evidence is proof of a chain of facts and 
circumstances indicating the existence of a fact. 

Id. at 156 n.13, 508 S.E.2d at 868 n.13; see also State v. Salisbury, 343 S.C. 
520, 524 n.1, 541 S.E.2d 247, 248-49 n.1 (2001) (“Evidence can be divided into 
two basic categories: direct and circumstantial.  Direct evidence is evidence 
based on actual knowledge and proves a fact without inference or presumption. 
Direct evidence immediately establishes the main fact to be proved. 
Circumstantial evidence immediately establishes collateral facts from which the 
main fact may be inferred, and is typically characterized by inference or 
presumption.”) (citations omitted); State v. Nesmith, 213 S.C. 60, 67, 48 S.E.2d 
595, 598 (1948) (“Direct evidence is testimony, which if believed, tends directly 
to prove a fact in issue.  Circumstantial evidence on the other hand, while not 
tending directly to prove a fact in issue gives rise to a legal inference that such 
fact does exist.”) (quoting the jury charge given by the trial court, which the 
Supreme Court held was a correct statement of the law); Underhill’s Criminal 
Evidence § 15 (6th ed. 1973) (stating direct evidence immediately establishes 
the main fact to be proved, while circumstantial evidence immediately 
establishes collateral facts from which the main fact may be inferred). 
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II. Role of the Court 

Rule 19(a) of the South Carolina Rules of Criminal Procedure permits a 
criminal defendant to move for directed verdict: 

On motion of the defendant or on its own motion, the [trial] 
court shall direct a verdict in the defendant’s favor on any offense 
charged in the indictment after the evidence on either side is closed, 
if there is a failure of competent evidence tending to prove the 
charge in the indictment.  In ruling on the motion, the trial judge 
shall consider only the existence or non-existence of the evidence 
and not its weight. 

The trial judge assesses the evidence, both direct and circumstantial, in the 
light most favorable to the State. 

On appeal, the parameters of the appellate court’s review are identical to 
the analytical method applied by the trial judge. See, e.g., State v. Horne, 324 
S.C. 372, 478 S.E.2d 289 (Ct. App. 1996); In the Interest of Bruce O., 311 S.C. 
514, 429 S.E.2d 858 (Ct. App. 1993). As at the trial level, the appellate tribunal 
views the evidence in the light most favorable to the prosecution. E.g., State v. 
Kelsey, 331 S.C. 50, 502 S.E.2d 63 (1998). 

A. The “Any Evidence” Standard 

In State v. Rush, 129 S.C. 43, 123 S.E. 765 (1924), the Supreme Court 
heard the appeal of several persons convicted for illegally manufacturing whisky 
in Greenwood County. Among the exceptions presented was whether the trial 
court erred by not directing a verdict in favor of the defendants: 

The proposition most strenuously advanced [by the 
appellants] is that the trial judge committed error of law in refusing 
to direct a verdict of acquittal … upon the ground that the evidence 
was insufficient to support a conviction. 
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Id. at 45, 123 S.E. at 765. 

The Court applied the following standard of review in considering the 
appellants’ argument: 

If there was any evidence adduced tending to establish the guilt 
of the accused upon the charge laid, neither of the rulings of the 
trial Judge complained of can, of course, be imputed to him as 
error of law.  Our only legitimate inquiry, therefore, is whether 
there was any competent evidence properly submissible to the jury. 
If there was, its weight and sufficiency were for the jury …. 

Id. (emphasis added). 

Though previous South Carolina courts had recognized the “any 
evidence” standard,2 its application in Rush was arguably the fountainhead for 
the modern-day employment of this rule.  See, e.g., State v. Burdette, 335 S.C. 
34, 515 S.E.2d 525 (1999); State v. Poindexter, 314 S.C. 490, 431 S.E.2d 254 
(1993); State v. Davis, 278 S.C. 544, 298 S.E.2d 778 (1983); State v. Pauling, 
264 S.C. 275, 214 S.E.2d 326 (1975); State v. Clamp, 225 S.C. 89, 80 S.E.2d 
918 (1954). 

Several opinions, beginning with the decision in State v. Matarazzo, 
262 S.C. 662, 207 S.E.2d 93 (1974), provided a variation of this standard: 

It is elementary that in deciding whether the court erred in 
failing to direct a verdict in favor of a defendant in a criminal case 
the appellate court is required to view the testimony in the light 
most favorable to the State.  When a motion for a directed verdict 
is made the trial judge is concerned with the existence or non
existence of evidence, not with its weight, and although he should 
not refuse to grant such motion where the evidence merely raises a 
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suspicion that the accused is guilty, it is his duty to submit the case 
to the jury, if there is any evidence, either direct or 
circumstantial, which reasonably tends to prove the guilt of the 
accused or from which guilt may be fairly and logically deduced. 

Id. at 665-66, 207 S.E.2d at 94-95 (emphasis added) (citation omitted); see also 
State v. Crane, 296 S.C. 336, 372 S.E.2d 587 (1988); State v. Kimbrell, 294 S.C. 
51, 362 S.E.2d 630 (1987); State v. Owens, 291 S.C. 116, 352 S.E.2d 474 
(1987); State v. Mathis, 287 S.C. 589, 340 S.E.2d 538 (1986); State v. Irvin, 270 
S.C. 539, 243 S.E.2d 195 (1978); State v. Massey, 267 S.C. 432, 229 S.E.2d 332 
(1976). 

B.  The “Substantial Evidence” Standard 

In State v. Littlejohn, 228 S.C. 324, 89 S.E.2d 924 (1955), the defendant 
owned an Upstate restaurant, which contained a second floor.  An employee of 
the defendant lived in a room on the second floor. The police, suspecting 
violations of the state’s alcohol control laws, executed a search of the 
defendant’s premises.  Their search included the employee’s room.  While in the 
employee’s room, the police uncovered four pint bottles and seventeen half-pint 
bottles of assorted bourbon and blended whiskey.  At the time, it was illegal for 
a person to store or have in his possession, any alcohol in his place of business 
other than a licensed liquor store.  1952 Code § 4-95.  The defendant was 
charged with violation of the statute and convicted.  On appeal, the Supreme 
Court reviewed the trial judge’s denial of the defendant’s directed verdict 
motion: 

[O]n a motion for direction of verdict, the trial judge is concerned 
with the existence or non-existence of evidence, not with its weight; 
and, although he should not refuse to grant the motion where the 
evidence merely raises a suspicion that the accused is guilty, it is his 
duty to submit the case to the jury if there be any substantial 
evidence which reasonably tends to prove the guilt of the accused, 
or from which his guilt may be fairly and logically deduced. 
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Id. at 329, 89 S.E.2d at 926 (emphasis added) (citation omitted). 

Applying this standard, the Court determined the trial court erred by 
denying the defendant’s motion: 

There being no direct evidence of appellant’s guilt, the trial 
judge should have granted his motion for a directed verdict unless 
the facts and circumstances testified to by the state’s witnesses were 
such that from them his guilt might have been fairly and logically 
deduced, not merely suspected. 

Id. at 329-30, 89 S.E.2d at 926. 

Littlejohn was the first reported case in South Carolina that announced the 
“substantial” standard in relation to the quantum of circumstantial evidence 
required at the directed verdict stage.  Thirty-four years later, Littlejohn 
continued to enjoy the Supreme Court’s approbation when it decided State v. 
Edwards, 298 S.C. 272, 379 S.E.2d 888 (1989). 

In Edwards, the appellant had been convicted for participating in the 
armed robbery of a car rental agency.  The evidence used to convict him was 
circumstantial.  The evidence included, inter alia:  the appellant was a brother-
in-law and known associate of one of the robbers; hairs recovered from a 
stocking cap discarded by one of the robbers were determined to have originated 
from the appellant or “from some other Caucasian”;3 a South Carolina license 
plate, which was placed by the robbers on a car stolen from the agency 
contained the appellant’s fingerprints; and the stolen car’s proper license plates 
were found in the trunk of a car belonging to the appellant. 

At trial, the appellant sought a directed verdict.  The trial judge denied the 
motion and sent the case to the jury.  The appellant contended on appeal that the 
judge’s denial of the directed verdict motion was erroneous.  The Court, when 
examining this issue, recalled the previous holding in Littlejohn: 

3  298 S.C. at 274, 379 S.E.2d at 888. 
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In determining whether to send the case to the jury on 
circumstantial evidence, the proper standard to be applied by the 
[trial] judge is as follows: 

[T]he [trial] judge is concerned with the existence or 
non-existence of evidence, not its weight;  and although 
he should not refuse to grant the motion where the 
evidence merely raises a suspicion that the accused is 
guilty, it is his duty to submit the case to the jury if 
there be any substantial evidence which reasonably 
tends to prove the guilt of the accused, or from 
which his guilt may be fairly and logically deduced. 
[emphasis added]. 

Littlejohn, 89 S.E.2d at 926. 

Id. at 275, 379 S.E.2d at 889. 

The Court determined the accumulated circumstantial evidence was 
“substantial.”  The appellant’s conviction was affirmed. 

Our appellate entities have time and again bottomed and premised their 
holdings by employing the Littlejohn rule, as restated by Edwards. See, e.g., 
State v. Mitchell, 341 S.C. 406, 535 S.E.2d 126 (2000); State v. Martin, 340 
S.C. 597, 533 S.E.2d 572 (2000); State v. Prince, 316 S.C. 57, 447 S.E.2d 177 
(1993); Brown v. State, 307 S.C. 465, 415 S.E.2d 811 (1992); State v. Williams, 
303 S.C. 274, 400 S.E.2d 131 (1991); State v. Stokes, 299 S.C. 483, 386 S.E.2d 
241 (1989); State v. Wakefield, 323 S.C. 189, 473 S.E.2d 831 (Ct. App. 1996). 

C. The “Any Direct Evidence or Substantial 

Circumstantial Evidence” Standard


In articulating its scope of review in State v. Venters, 300 S.C. 260, 387 
S.E.2d 270 (1990), the Supreme Court amalgamated the language of the various 
standards present in the case law: 
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In reviewing a denial of a motion for a directed verdict, the 
evidence must be reviewed in the light most favorable to the State 
and if there is any direct or any substantial circumstantial 
evidence, reasonably tending to prove the guilt of the accused, we 
must find that such issues were properly to be decided by the jury. 
State v. Stokes, 299 S.C. 483, 386 S.E.2d 241 (S.C.1989); State v. 
Edwards, 298 S.C. 272, 379 S.E.2d 888 (1989); State v. Irvin, 270 
S.C. 539, 243 S.E.2d 195 (1978). 

Id. at 264, 387 S.E.2d at 272-73 (emphasis added). 

Subsequent courts have adopted this language.  See, e.g., State v. 
McHoney, 344 S.C. 85, 544 S.E.2d 30 (2001); State v. Lollis, 343 S.C. 580, 541 
S.E.2d 254 (2001); State v. Pinckney, 339 S.C. 346, 529 S.E.2d 526 (2000); 
State v. Johnson, 334 S.C. 78, 512 S.E.2d 795 (1999); State v. Patterson, 337 
S.C. 215, 522 S.E.2d 845 (Ct. App. 1999). 

D.  Survey of Other Jurisdictions Relating
 to the Definition of “Substantial” 

A conundrum exists in the criminal case law of South Carolina: the term 
“substantial” — as it relates to the scope of review for directed verdict motions 
— has never been defined.  As a result, judges at both the trial and appellate 
levels have created their own definitions when addressing a directed verdict 
motion.  Courts in other jurisdictions have extensively addressed the subject of 
directed verdict motions and the “substantial” evidence requirement. 

Arizona

   The trial court shall enter a judgment of acquittal (i.e., directed verdict) 
if there is no substantial evidence to warrant a conviction. Arizona v. Ritacca, 
819 P.2d 987 (Ariz. Ct. App. 1991). “‘Substantial evidence’ is ‘evidence that 
would convince an unprejudiced thinking mind of the truth of the fact to 
which the evidence is presented.’” Arizona v. Rodriquez, 921 P.2d 643, 648 
(Ariz. 1996) (citation omitted) (emphasis added). “If reasonable [persons] may 
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fairly differ as to whether certain evidence establishes a fact in issue, then such 
evidence must be considered as substantial.”  Arizona v. Tison, 633 P.2d 355, 
362 (Ariz. 1981) (citation omitted). 

Arkansas 

A motion for directed verdict in the criminal trial setting is a challenge to 
the sufficiency of the state’s evidence against the accused.  Smith v. Arkansas, 
3 S.W.3d 712 (Ark. 1999).  The test is whether there was substantial evidence 
to support the verdict.  Pettigrew v. Arkansas, 984 S.W.2d 72 (Ark. Ct. App. 
1998). “Substantial evidence is evidence that is of sufficient certainty and 
precision that is compels a conclusion one way or another.”  Cox v. 
Arkansas, 47 S.W.3d 244, 248 (Ark. 2001) (emphasis added) (citation omitted); 
see also Mulkey v. Arkansas, 952 S.W.2d 149, 151 (Ark. 1997) (stating 
“[S]ubstantial evidence must be forceful enough to compel a conclusion one 
way or the other beyond suspicion and conjecture.”) (quoting Williams v. 
Arkansas, 930 S.W.2d 297, 299 (Ark. 1996)) (emphasis added). The appellate 
tribunal does not weigh the evidence presented at trial.  Wilson v. Arkansas, 962 
S.W.2d 805 (Ark. 1998).  In determining whether the evidence is substantial to 
support a conviction, the reviewing court views the evidence in the light most 
favorable to the State.  Akins v. Arkansas, 955 S.W.2d 483 (Ark. 1997). 

Mississippi 

Weeks v. Mississippi, 493 So.2d 1280 (Miss. 1986), outlines the standard 
in the Magnolia State for determining whether a directed verdict should have 
been granted to the defendant: 

If the facts and inferences so considered point in favor of the 
defendant with sufficient force that reasonable men could not have 
found beyond a reasonable doubt that the defendant was guilty, 
granting the [dismissal motion] is required. On the other hand, if 
there is substantial evidence opposed to the request or motion-
that is, evidence of such quality and weight that, having in mind 
the beyond a reasonable doubt burden of proof standard, 
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reasonable fair minded men in the exercise of impartial 
judgment might reach different conclusions--the request or 
motion should be denied. 

Id. at 1282 (emphasis added) (citation omitted), quoted in Turner v. Mississippi, 
726 So.2d 117, 124-25 (Miss. 1999). 

New Mexico 

The question presented by a directed verdict motion is whether there was 
substantial evidence to support the charge.  New Mexico v. Maestas, 584 P.2d 
182 (N.M. Ct. App. 1978). “Substantial evidence … is defined as that 
evidence which is acceptable to a reasonable mind as adequate support for 
a conclusion.”  New Mexico v. Sparks, 694 P.2d 1382, 1385 (N.M. Ct. App. 
1985) (emphasis added) (citation omitted).  Evidence supporting a conviction 
may be direct or circumstantial.  State v. Sutphin, 753 P.2d 1314 (N.M. 1988).
 The appellate court views the evidence in the light most favorable to the State, 
resolving all conflicts in the evidence and indulging all permissible inferences 
to be drawn from it in favor of the verdict. New Mexico v. Dominquez, 853 
P.2d 147 (N.M. Ct. App. 1993). The reviewing tribunal does not weigh the 
evidence.  Id. (emphasis added). 

E. Weighing Evidence or Determining the Existence of Evidence 

As a rule, the trial court is concerned with the existence of evidence 
rather than its weight in ruling on a motion for a directed verdict. E.g., 
State v. Spann, 279 S.C. 399, 308 S.E.2d 518 (1983).  There is a marked 
distinction, however, between the jury’s “weighing of the evidence” and a trial 
court’s establishing whether the State’s evidence is sufficient to send the case 
to the jury.  The concurring opinion in Utah v. Thatcher, 157 P.2d 258 (Utah 
1945), clearly explains the difference: 

It is common place in our system of jurisprudence that the court 
decides only questions of law and the jury questions of fact.  Each 
has its judging functions and each is an equally important 
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department of the judicial institution we call the court.  Neither is 
supposed to trespass in the province of the other.  This is so 
fundamental that no authority need be cited for it.  In this case[,] it 
is requisite that we determine the line separating the functions of 
each. Ordinarily we say that it is for the jury and not the court to 
‘weigh’ the evidence. That means that where there is any 
substantial evidence to go to the jury in favor of both sides it 
must go to the jury so that the jury may put all the evidence for 
one party on one scale and balance it against the evidence for 
the other party placed on the other scale. 

. . . . 

The judge has very little to do with this process. He 
determines whether offered testimony has any probative force, 
i.e., whether it tends to prove or disprove an element of the case 
and according to that judgment he admits or rejects it.  Once 
admitted[,] it is for the jury. 

. . . .

  There are, of course, situations under which the case should 
not be submitted to a jury.  One of these would be where there was 
no substantial evidence (and that does not mean a substantial 
amount of evidence but substantial in the sense of having 
substance).  Perhaps also in the rare case where there can be no 
doubt that testimony of all witnesses as to one or more essential 
elements in the case appears from the record to be so inherently 
improbable that no reasonable man could give weight to it the case 
could be taken from the jury.  But ‘mere contradictions of the 
testimony of a witness will not suffice to constitute inherent 
improbability or to destroy its weight’ so as to justify a court in 
disregarding such testimony. 

Id. at 263-64 (emphasis added) (citations omitted). 
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When faced with a directed verdict motion concerning circumstantial 
evidence, our trial judges have been guided by the “substantial” standard, in one 
form or the other, for decades. Proper application of this standard requires a 
determination of whether the state has presented evidence that reasonably 
supports every element of a charged crime.  This determination does not 
constitute a “weighing of the evidence.”  To state that it does or otherwise 
articulate a standard that invokes a deviation from the well-established roles and 
responsibilities of the trial judge and jury in the criminal setting fosters an 
unnecessary imbroglio for the bench and bar. 

III. Circumstantial Evidence Jury Charge


A.  Etymology of the Application of Circumstantial Evidence in the

Criminal Trial Setting: From Webster to Holland to Grippon


1. Massachusetts v. Webster 

In late 1849, Dr. George Parkman, a professor of medicine at Harvard, 
vanished mysteriously from his home.  A week after his disappearance, his 
dismembered body was found.  No one witnessed the killing; however, 
numerous circumstances led the authorities to arrest Dr. John W. Webster, a 
colleague of Dr. Parkman.  Dr. Webster was tried by a jury before the Supreme 
Judicial Court of Massachusetts. Using the circumstantial evidence as the sole 
proof of Dr. Webster’s involvement, the prosecution secured the defendant’s 
conviction. 

In his opinion on behalf of the court, Chief Justice Shaw penned what 
would become an enduring elucidation on the treatment of circumstantial 
evidence by a jury in the criminal trial setting: 

This case is to be proved, if proved at all, by circumstantial 
evidence …. It becomes important, therefore, to state what 
circumstantial evidence is; to point out the distinction between that 
and positive or direct evidence …. 
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The distinction … between direct and circumstantial 
evidence, is this.  Direct or positive evidence is when a witness can 
be called to testify to the precise fact which is the subject of the 
issue on trial; that is, … that the party accused did [commit the 
crime charged].  Whatever may be the kind or force of the evidence, 
this is the fact to be proved.  But suppose no person was present on 
the occasion of the [crime], and of course that no one can be called 
to testify to it; is it wholly unsusceptible of legal proof?  Experience 
has shown that circumstantial evidence may be offered … that is, 
that a body of facts may be proved of so conclusive a character, as 
to warrant a firm belief of the fact, quite as strong and certain as that 
on which discreet men are accustomed to act, in relation to their 
most important concerns. It would be injurious to the best interests 
of society, if such proof could not avail in judicial proceedings. 

. . . . 

…[I]n a case of circumstantial evidence where no witness can 
testify directly to the fact to be proved, it is arrived at by a series of 
other facts, which by experience have been found so associated with 
the fact in question, that in the relation of cause and effect, they lead 
to a satisfactory and certain conclusion …. Circumstantial evidence, 
therefore, is founded on experience and observed facts and 
coincidences, establishing a connection between the known and 
proved facts and the fact sought to be proved.  The advantages are, 
that, as the evidence commonly comes from several witnesses and 
different sources, a chain of circumstances is less likely to be falsely 
prepared and arranged, and falsehood and perjury are more likely 
to be detected and fail of their purpose.  The disadvantages are, that 
a jury has not only to weigh the evidence of facts, but to draw just 
conclusions from them; in doing which, they may be led by 
prejudice or partiality, or by want of due deliberation and sobriety 
of judgment, to make hasty and false deductions; a source of error 
not existing in the consideration of positive evidence. 
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. . . . 

Another rule is, that the circumstances taken together should 
be of a conclusive nature and tendency, leading on the whole to a 
satisfactory conclusion, and producing in effect a reasonable and 
moral certainty, that the accused, and no one else, committed the 
offence charged.  It is not sufficient that they create a probability, 
though a strong one; and if, therefore, assuming all the facts to be 
true which the evidence tends to establish, they may yet be 
accounted for upon any hypothesis which does not include the guilt 
of the accused, the proof fails. It is essential, therefore, that the 
circumstances taken as a whole, and giving them their 
reasonable and just weight, and no more, should to a moral 
certainty exclude every other hypothesis. The evidence must 
establish the corpus delicti, as it is termed, or the offence committed 
as charged …. This is to be proved beyond reasonable doubt. 

Massachusetts v. Webster, 59 Mass. 295, 310-20 (Mass. 1850) (emphasis 
added); see also Alexander M. Burrill, A Treatise on the Nature, Principles and 
Rules of Circumstantial Evidence 737 (1856) (presenting the rule for the “More 
Certain Attainment of Truth in the Conclusion or Verdict, and for the Avoidance 
of Error and Consequent Injustice to the Accused”: “Rule I. The evidence 
against the accused must be such as to exclude to a moral certainty, every 
hypothesis but that of his guilt of the offence imputed to him.”); William Wills, 
An Essay on the Principles of Circumstantial Evidence 189(Fred B. Rothman 
& Co. ed. 1981) (defining the “Rules of Induction Specially Applicable to 
Circumstantial Evidence”: “Rule 4— In order to justify the inference of guilt, 
the inculpatory facts must be incompatible with the innocence of the accused, 
and incapable of explanation upon any other reasonable hypothesis other than 
that of his guilt.”). 

Courts throughout the republic, both federal and state, adopted the view 
expounded within Webster that juries be instructed — when applicable — that 
circumstantial evidence must exclude every “reasonable hypothesis” other than 
that of guilt.  Irene Merker Rosenberg & Yale L. Rosenberg, “Perhaps What Ye 
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Say is Based only on Conjecture” - - Circumstantial Evidence, Then and Now, 
31 Hous. L. Rev. 1371 (1995). 

Examination of the case law published in South Carolina in the years 
following Webster reveals the acceptance and continual application of the 
“reasonable hypothesis” rule.  See, e.g., State v. Kimbrell, 191 S.C. 238, 4 
S.E.2d 121 (1939); State v. Langford, 74 S.C. 460, 55 S.E. 120 (1906); State v. 
Hudson, 66 S.C. 394, 44 S.E. 968 (1903); State v. Cannon, 49 S.C. 550, 27 S.E. 
526 (1897); State v. Aughtry, 49 S.C. 285, 26 S.E. 19 (1897); State v. Atkinson, 
40 S.C. 363, 18 S.E. 1021 (1894); State v. Haines, 36 S.C. 504, 15 S.E. 555 
(1892); State v. Milling, 35 S.C. 16, 14 S.E. 284 (1892); State v. Stewart, 26 
S.C. 125, 1 S.E. 468 (1887); State v. Anderson, 20 S.C. 581 (1884). 

In the modern era, the leading case that guided trial judges for years in this 
state was State v. Littlejohn, 228 S.C. 324, 89 S.E.2d 924 (1955).  In addition 
to its holding concerning the proper standard for review of a directed verdict 
motion in a circumstantial evidence case, the Littlejohn Court additionally 
annunciated the rule governing conviction based on circumstantial evidence: 

[E]very circumstance relied upon by the State be proven beyond a 
reasonable doubt; and ... all of the circumstances so proven be 
consistent with each other and taken together, point conclusively to 
the guilt of the accused to the exclusion of every other reasonable 
hypothesis.   It is not sufficient that they create a probability, though 
a strong one and if, assuming them to be true they may be 
accounted for upon any reasonable hypothesis which does not 
include the guilt of the accused, the proof has failed. 

Id. at 328, 89 S.E.2d 924, 926 (1955), quoted in State v. Edwards, 298 S.C. 272, 
275, 379 S.E.2d 888, 889 (1989). 

2.  Holland v. United States and Its Legacy 

Recognition of the Webster rule in the federal courts, however, ended with 
the United States Supreme Court’s decision in United States v. Holland, 348 
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U.S. 121, 75 S. Ct. 127, 99 L. Ed. 150 (1954). In Holland, the federal 
government prosecuted a husband and wife for willful evasion of income tax. 
The government based its case upon the “net worth” method of proof.  The 
Court had previously approved use of this tactic in cases against gangsters and 
known criminals,  thereby allowing the government to establish “taxable income 
from undisclosed sources when all other efforts failed.”  Irene Merker 
Rosenberg & Yale L. Rosenberg, “Perhaps What Ye Say is Based only on 
Conjecture” - - Circumstantial Evidence, Then and Now, 31 Hous. L. Rev. 1371, 
1392-93 (1995).  Use of this method at trial involved the introduction of 
circumstantial evidence.   

On appeal, the husband and wife averred, inter alia, the federal district 
court erred when it did not give the “reasonable hypothesis” instruction when 

the jury was charged.  The Supreme Court, however, did not agree: 

[The husband and wife] press upon us, finally, the contention 
that the instructions of the trial court were so erroneous and 
misleading as to constitute grounds for reversal.  We have carefully 
reviewed the instructions and cannot agree.  But some require 
comment.  The petitioners assail the refusal of the trial judge to 
instruct that where the Government’s evidence is circumstantial it 
must be such as to exclude every reasonable hypothesis other than 
that of guilt.  There is some support for this type of instruction in 
the lower court decisions … but the better rule is that where the 
jury is properly instructed on the standards for reasonable 
doubt, such an additional instruction on circumstantial 
evidence is confusing and incorrect …. 

Circumstantial evidence in this respect is intrinsically no 
different from testimonial evidence.  Admittedly, circumstantial 
evidence may in some cases point to a wholly incorrect result.  Yet 
this is equally true of testimonial evidence.  In both instances, a jury 
is asked to weigh the chances that the evidence correctly points to 
guilt against the possibility of inaccuracy or ambiguous inference. 
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In both, the jury must use its experience with people and events in 
weighing the probabilities.  If the jury is convinced beyond a 
reasonable doubt, we can require no more. 

Id. at 139-40, 75 S. Ct. at 137-38. 

By and large, the states did not follow the precedent established by 
Holland until the Supreme Court “constitutionalized” the reasonable doubt 
standard in In re Winship, 397 U.S. 358, 90 S. Ct. 1068, 25 L. Ed. 2d 368 
(1970).4  Rosenberg & Rosenberg, supra, at 1397.  In essence, In re Winship 
articulated the constitutional parameters for the protection of defendants with 

4  See 397 U.S. at 361-64, 90 S. Ct. at 1071-73 for the Court’s analysis of 

the constitutionality of the reasonable doubt standard: 

The requirement that guilt of a criminal charge be established 
by proof beyond a reasonable doubt dates at least from our early 
years as a Nation. 

. . . . 

Expressions in many opinions of this Court indicate that it has 
long been assumed that proof of a charge beyond a reasonable 
doubt is constitutionally required. See, for example, … Holland v. 
United States [citation omitted] …. 

. . . . 

Lest there remain any doubt about the constitutional stature 
of the reasonable-doubt standard, we explicitly hold that the Due 
Process Clause protects the accused against conviction except upon 
proof beyond a reasonable doubt of every fact necessary to 
constitute the crime with which he is charged. 
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respect to the sufficiency of the evidence.  Id.  Consequently, many states began 
to abandon the “reasonable hypothesis” instruction.  Id.  Today, a majority of 
states recognize the Holland rule.  Id. at 1400; Carol J. Miller, Annotation, 
Modern Status of Rule Regarding the Necessity of Instruction on Circumstantial 
Evidence in Criminal Trial — State Cases, 36 A.L.R.4th 1046 (1985 & Supp. 
2000). 

3.  State v. Grippon: South Carolina Embraces the Holland Rule 

With the filing of State v. Grippon, 327 S.C. 79, 489 S.E.2d 462 (1997), 
South Carolina joined the legion of jurisdictions that have adopted the holding 
in Holland relating to the handling of circumstantial evidence at the jury charge 
stage. 

Grippon asked the trial court to instruct the jury on circumstantial 
evidence. During his charge, the judge omitted the phrase “to the exclusion of 
every other reasonable hypothesis.”  The court determined this phrase 
impermissibly shifted the burden of proof from the State to the accused.  The 
judge did, however, define “reasonable doubt” and repeated throughout his 
charge that reasonable doubt was the required standard of proof. 

On appeal, Grippon asserted the trial court erred by deleting the phrase “to 
the exclusion of every other reasonable hypothesis.” The Supreme Court held 
the trial judge’s instructions as a whole adequately conveyed the level of proof 
required to find Grippon guilty.  Further, and more significantly, the Grippon 
Court stated the better rule regarding the jury charge in a circumstantial 
evidence case was the one posited in Holland: 

In Holland, the Court held, if a proper reasonable doubt instruction 
is given, a jury need not be instructed that the circumstantial 
evidence must be so strong as to exclude every reasonable 
hypothesis other than guilt. 

. . . . 
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Therefore, in a criminal case relying in whole or in part on 
circumstantial evidence, once a proper reasonable doubt instruction 
is given, we recommend the jury be instructed as follows: 

There are two types of evidence which are 
generally presented during a trial — direct evidence 
and circumstantial evidence.  Direct evidence is the 
testimony of a person who asserts or claims to have 
actual knowledge of a fact, such as an eyewitness. 
Circumstantial evidence is proof of a chain of facts and 
circumstances indicating the existence of a fact.  The 
law makes absolutely no distinction between the weight 
or value to be given to either direct or circumstantial 
evidence.  Nor is a greater degree of certainty required 
of circumstantial evidence than of direct evidence.  You 
should weigh all the evidence in the case.  After 
weighing all the evidence, if you are not convinced of 
the guilt of the defendant beyond a reasonable doubt, 
you must find [the defendant] not guilty. 

Id. at 83-84, 489 S.E.2d at 464 (emphasis added) (citation omitted). 

Notwithstanding the Grippon Court’s adoption of the Holland rule, the 
“reasonable hypothesis” instruction remains proper.  State v. Graddick, __ S.C. 
__, 548 S.E.2d 210, 212 (2001) (“Grippon did not invalidate the traditional 
circumstantial evidence charge.”)  (citation omitted). 

B. Defenses of the “Reasonable Hypothesis” Instruction 

1.  The “Bandwagon Effect” 

In the concurring opinion in Grippon, Chief Justice Toal, then an 
Associate Justice, strenuously disagreed with the majority’s adoption of 
Holland.  While recognizing amendments to the language of the traditional 
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“circumstantial evidence” jury charge had occurred within recent years,5 she 
contended the Supreme Court never concluded the phrase “to the exclusion of 
every other reasonable hypothesis” was unconstitutional. 

The concurring opinion based its support for the continuation of the 
“reasonable hypothesis” language as a required instruction in circumstantial 
evidence cases, in large part, upon the analysis of Professors Irene and Yale 
Rosenburg in their 1995 Houston Law Review article, “Perhaps What Ye Say 
is Based only on Conjecture” - - Circumstantial Evidence, Then & Now.6  As 
related within the concurring opinion, the Rosenbergs intensely criticized the 
interpretation of the Holland opinion by the states and the federal circuits. 
According to the authors, the adoption of Holland by many jurisdictions is the 
product of a “bandwagon effect.”  In other words, courts have drastically altered 
the laws regarding the treatment of circumstantial evidence in the criminal trial 
setting with little or no meaningful analysis or discussion.  They have, in 
essence, joined the pack because everyone else has. 

2.  Interpreting Holland in a Vacuum

 A careful reading of Holland, in its entirety, reveals there are a great 
many facts and difficult legal principles involved that make it a unique case. 
Consequently, the argument exists that the broad interpretation and application 
of the Holland rule by the states and federal circuits oversteps the intentions of 
the Supreme Court (i.e., the Court intended the holding to be applied in a limited 
manner): 

5  See id. at 84, 489 S.E.2d at 465 (citing State v. Raffaldt, 318 S.C. 110, 
456 S.E.2d 390 (1995) and State v. Manning, 305 S.C. 413, 409 S.E.2d 372 
(1991), impliedly overruled on other grounds by State v. Aleksey, 343 S.C. 20, 
538 S.E.2d 248 (2000)).  In Raffaldt and Manning, the Supreme Court 
disapproved of circumstantial evidence charges that required the jury “to seek” 
explanations for the circumstantial evidence. 

6  31 Hous. L. Rev. 1371. 
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Although Holland is usually cited broadly for the proposition that 
a reasonable doubt instruction obviates the need to give the jury a 
cautionary circumstantial evidence charge, those relying on it often 
fail to discuss other significant aspects of the Court’s opinion, 
including the Justices’ declaration that the net worth method 
“involve(s) something more than the ordinary use of circumstantial 
evidence in the usual criminal case” and “is so fraught with danger 
for the innocent that the courts must closely scrutinize its use.” 

Rosenberg & Rosenberg, supra, at 1393 (footnotes omitted). 

The Rosenbergs continue with the suggestion that the Supreme Court 
never intended its holding in Holland to have such a pervasive effect on criminal 

trials involving circumstantial evidence: 

[T]he Court believed that proof under the net worth method was far 
more dangerous than most circumstantial evidence, and because of 
these risks, the Justices placed strict limitations on net worth 
prosecutions.  At the same time, despite these dangers, the Court 
eliminated the cautionary instruction.  That being the case, it may 
be argued that if the Court was willing to reject a demand for the 
cautionary charge in a class of prosecutions in which the use of such 
evidence posed special dangers to defendants who might be 
innocent, a fortiori such instructions are unnecessary with respect 
to garden variety common law crimes in which such dangers are 
less acute or nonexistent.  Moreover, it may be contended that the 
limitations imposed on the use of circumstantial evidence relate 
only to net worth determinations in willful tax evasion actions, and 
therefore it is appropriate to apply them only in such cases.  Given 
the broad language used by the Court in establishing parity between 
direct and circumstantial evidence and in abolishing the cautionary 
instruction even in extreme situations, and given its largely fact 
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specific limitations, this may be the more likely, or at least a more 
straightforward, reading of the Holland opinion. 

Id. at 1395 (footnotes omitted). 

C. The Calculus of a Jury Verdict and the Necessity for

the“Reasonable Hypothesis” Instruction


If jurors are to decide cases according to law, then the instructions they 
are given become critical to justice.  Amiram Elkwork et al., “Toward 
Understandable Jury Instructions,” in In the Jury Box 162 (Lawrence 
Wrightman et al. eds., 1987).  While neither circumstantial nor direct evidence 
is recognized as better or more credible, they are indisputably different animals; 
therefore, the necessity for particularized instruction regarding each principle 
during the jury charge is obvious.  Courts in other jurisdictions have concluded 
as such. 

In New York v. Kennedy, 391 N.E.2d 288 (N.Y. 1979), the Court of 
Appeals considered whether the evidence sufficiently supported Kennedy’s 
conviction.  In reaching its decision, the court discussed the entanglements in 
logic and reason that circumstantial evidence may create for criminal trial juries: 

It has long been the law in this State that a criminal conviction 
based upon circumstantial evidence is subject to strict judicial 
scrutiny.  This is so not because circumstantial evidence is any less 
reliable than direct evidence, for each of the two types of evidence 
is subject to certain inherent weaknesses. Indeed, there is much to 
be said for the argument that direct testimony may often be of more 
dubious value, as is indicated by the extensive literature on the lack 
of reliability of eyewitness testimony as well as the often expressed 
judicial concern with the problem of impermissibly suggestive 
identification procedures. Rather, cases involving circumstantial 
evidence must be closely reviewed because they often require 
the jury to undertake a more complex and problematical 
reasoning process than do cases based on direct evidence. In the 

55




latter situation, the jury is normally concerned primarily with 
assessing the credibility of witnesses, a role for which the jury is 
superbly suited.  Where, however, the defendant’s guilt is to be 
proven, if at all, by circumstantial evidence only, the jury must 
attempt a careful and close analysis of the evidence and 
determine what inferences can and should be drawn not merely 
from each separate piece of evidence, but from the whole 
complex of interrelated information which is presented in 
evidence.  This is not to suggest, of course, that a jury need not 
carefully analyze the evidence in a case based on direct evidence. 
However, in such a case, the jury has less need to depend on 
inference, and is more likely to be faced with the relatively less 
complex, although no less difficult task of determining which 
witnesses are telling the truth. In a circumstantial evidence case, 
in contradistinction, the reasoning process tends to be more 
complex, and is thus more subject to error. Hence, close judicial 
supervision is necessary to ensure that the jury does not make 
inferences which are based not on the evidence presented, but 
rather on unsupported assumptions drawn from evidence 
equivocal at best. Careful review of such cases is needed to 
decrease “a danger legitimately associated with circumstantial 
evidence that the trier of facts may leap logical gaps in the proof 
offered and draw unwarranted conclusions based on 
probabilities of low degree.” 

Id. at 290-91 (emphasis added) (citations omitted). 

In New York v. Ford, 488 N.E.2d 458 (N.Y. 1985), the Court of Appeals 
edified: 

[In the instant case,] although the charge informed the jury 
that as between two permissible inferences defendants were entitled 
to the one consistent with innocence and that the People must prove 
every element of a crime beyond a reasonable doubt, the former was 
part of the general introductory portion of the charge concerning 
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inferences and the latter was given in a discussion of weighing 
proof. Neither was directly related, as it should have been, to 
the “complex and problematical reasoning process necessarily 
undertaken in cases of purely circumstantial evidence.” 

Id. at 465 (emphasis added) (citations omitted). 

In Idaho v. Holman, 707 P.2d 493 (Idaho Ct. App. 1985), the trial court 
refused to give a “reasonable hypothesis” instruction in its charge to the jury. 
The appellate court reversed, holding Idaho precedent mandated the trial court’s 
issuance of the requested charge: 

As [State v.] Holder[,100 Idaho 129, 594 P.2d 639 (Idaho 
1979),] … [makes] clear, failure to give a “reasonable hypothesis” 
instruction, when warranted by the evidence, is reversible error. 
Here, the evidence of Holman’s burglary of the Moyie store was 
wholly circumstantial.  None of the trial court’s instructions on 
reasonable doubt explicitly informed the jury that the evidence must 
exclude every “reasonable hypothesis” other than guilt. 
Consequently, the case law impels us to hold that the jury was not 
adequately instructed. 

The state does not dispute the clear message of the case law. 
Rather, the state asks us — and ultimately may ask the Supreme 
Court — to reverse the trend of these cases.   The state would have 
us hold that a “reasonable hypothesis” instruction violates the equal 
dignity of direct and circumstantial evidence, and that it constitutes 
an improper judicial comment upon the weight of the evidence. 

Id. at 501. 

The court concluded its analysis of the issue with its affirmation of 
the significance of the “reasonable hypothesis” instruction: 

[W]e are not persuaded [by the State’s argument].  A “reasonable 
hypothesis” instruction imparts specific meaning to the concept 
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of reasonable doubt, when applied to circumstantial evidence. 
It does not increase the state’s burden of proof;  it simply makes 
the burden clearer. This sharpened clarity does not strike us as 
inappropriate when the difference between conviction or 
acquittal turns upon the inferences a jury chooses to draw. 

Id.7 

D. A Suggested Circumstantial Evidence Jury Charge 

For seventeen years as a circuit judge, I instructed juries on the law of the 
case.  As a matter of conscience, I feel the trial jury should be given a full and 
complete statement of the principles of law or procedure involved in the case. 
Circumstantial evidence cries out for a broad presentation to the fact finder.  I 
do not believe justice is served by truncating the instruction.  Understanding full 
well that my writing has little or no efficacy, I respectfully suggest a 
circumstantial evidence charge: 

There are two kinds of evidence: direct evidence and 
circumstantial evidence: 

“Direct evidence” is the testimony of a person who claims to 
have actual knowledge of a fact. It is evidence based on actual 
knowledge and proves a fact without inference or presumption. It 
is when a witness can be called to testify to the precise fact that is 
the subject of the issue on trial.  Direct evidence immediately 

7  The decision in Holman was founded upon the Idaho Supreme Court’s 
decision in Idaho v. Holder, 594 P.2d 639 (Idaho 1979), and its progeny. 
Holder was recently overruled in Idaho v. Humpherys, 8 P.3d 652 (Idaho 2000). 
Idaho became a jurisdiction that recognizes the Holland rule.  Notwithstanding 
the demise of Holder, Judge Burnett’s writing in Holman remains an eloquent 
and forceful defense of the proposition that the “reasonable hypothesis” 
instruction is a necessary additive to the circumstantial evidence charge. 
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establishes the main fact to be proved.  It is essentially evidence you 
could see, observe, or hear with your senses. 

“Circumstantial evidence” does not tend to immediately 
prove a fact in issue; however, it does gives rise to a legal inference 
that such a fact does exist.  It means the proof of a chain of facts and 
circumstances indicating the existence of a fact that demonstrates 
an element of the crime charged.  Circumstantial evidence 
immediately establishes secondary facts from which the main fact 
may be inferred, and is typically characterized by inference or 
presumption.  It is not something that one observes; but from facts 
one can draw a conclusion.  Circumstantial evidence is just as 
competent or capable of proving a fact in issue as is direct evidence. 

Violation of the law may be proved by: direct evidence; 
circumstantial evidence; or a combination of direct evidence and 
circumstantial evidence.
           Circumstantial evidence is permissible, provided it meets the 
legal test.  To the extent that the state relies on circumstantial 
evidence, the state must prove all the circumstances relied upon 
beyond a reasonable doubt.  The circumstances relied upon by the 
state must be wholly and in every particular  perfectly consistent 
with one another. The circumstances must point conclusively — 
that is, to a moral certainty — to the guilt of the accused to the 
exclusion of every other reasonable hypothesis.  In other words, the 
circumstances relied upon by the state must be absolutely 
inconsistent with any other reasonable hypothesis than the guilt of 
the accused. 

The reason for the preceding principle is that all presumptions 
of law, independent of evidence, are in favor of innocence.  Every 
person is presumed innocent until he is proved guilty beyond a 
reasonable doubt. One cannot be convicted on suspicion, however 
strong that suspicion may be. 
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The law makes absolutely no distinction between the weight 
or value to be given to either direct or circumstantial evidence.  Nor 
is a greater degree of certainty required of circumstantial evidence 
than of direct evidence.  You should weigh all the evidence in the 
case. After weighing all the evidence, if you are not convinced of 
the guilt of the defendant beyond a reasonable doubt, you must find 
the defendant not guilty. 

CONCLUSION 

Based on the foregoing, I vote to AFFIRM the trial judge’s denial of 
the defendant’s motion for directed verdict. 

I vote to REVERSE the trial judge on the issue of the circumstantial 
evidence charge.  I hold the defendant is entitled to a jury charge on 
circumstantial evidence as proposed herein. 

In conclusion, I vote to REVERSE AND REMAND for a new trial. 

HOWARD, J., (concurring and dissenting): Judge Stilwell’s opinion 
concludes the circumstantial evidence reasonably tended to prove Cherry’s 
intent to distribute, and the trial judge properly denied the motion for directed 
verdict.  I respectfully disagree and would reverse the conviction.  Judge 
Stilwell’s opinion also concludes the recommended jury charge from State v. 
Grippon8 was legally sufficient, and the trial judge did not err in refusing the 
more extensive circumstantial evidence charge approved in State v. Edwards.9 

I agree with Judge Stilwell on this point and concur in that portion of his 
opinion. 

8  327 S.C. 79, 489 S.E.2d 462 (1997). 
9  298 S.C. 272, 379 S.E.2d 888 (1989). 
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Directed Verdict 

Cherry asserts the State failed to present any direct or substantial 
circumstantial evidence to establish that he intended to distribute the crack 
cocaine.  I agree. 

When construing a motion for directed verdict in a criminal case, the trial 
court is concerned with the existence or nonexistence of evidence, and not its 
weight.  State v. Mitchell, 341 S.C. 406, 409, 535 S.E.2d 126, 127 (2000).  A 
defendant is entitled to a directed verdict when the State fails to produce 
evidence of the charged offense.   State v. Lollis, 343 S.C. 580, 584, 541 S.E.2d 
254, 256 (2001).  “On appeal from the denial of a directed verdict, this Court 
must view the evidence in the light most favorable to the State.” Id. at 583, 541 
S.E.2d at 256. 

If the State relies exclusively on circumstantial evidence to prove the 
offense, “[t]he trial judge is required to submit the case to the jury if there is any 
substantial evidence which reasonably tends to prove the guilt of the accused, 
or from which his guilt may be fairly and logically deduced.” Id., at 584, 541 
S.E.2d at 256 (quoting Mitchell, 341 S.C. at 409, 535 S.E.2d at 127).  Evidence 
which merely raises a suspicion of guilt is not sufficient to survive a motion for 
directed verdict.  State v. Martin, 340 S.C. 597, 533 S.E.2d 572 (2000). 
“‘Suspicion’ implies a belief or opinion as to guilt based upon facts or 
circumstances which do not amount to proof.” Lollis, 343 S.C. at 584, 541 
S.E.2d at 256. 

The State’s case depended entirely upon circumstantial evidence. This 
evidence10 included the following: 1) Cherry’s arrest occurred late at night; 2) 

10  This evidence does not include the handgun.  The trial judge ruled the 
handgun was not attributable to Cherry and specifically excluded it from 
consideration during the directed verdict motion.  Furthermore, even if the judge 
had considered it, no evidence was presented from which the jury could infer an 
intent to distribute the crack cocaine, as opposed to simply possessing it for 
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Cherry had a small bag containing approximately eight rocks of crack cocaine; 
3) Cherry had no pipe or other drug paraphernalia which would indicate the 
crack cocaine was for his personal use; 4) Cherry had $322 in cash, mostly in 
twenty dollar bills; and 5) The arresting officer testified a single rock of crack 
cocaine is typically sold for twenty dollars.  

In cases where the defendant possesses more than one gram of crack 
cocaine, there is a permissible statutory inference of intent to distribute.  S.C. 
Code Ann. § 44-53-375 (Supp. 2000).  In the present case, the State could not 
rely on this statutory inference.  See State v. Simpson, 275 S.C. 426, 272 S.E.2d 
431 (1980). However, “[p]ossession of any amount of controlled substance 
when coupled with sufficient indicium of intent to distribute will support a 
conviction for possession with intent to distribute.”  State v. Goldsmith, 301 
S.C. 463, 466, 392 S.E.2d 787, 788 (1990) (stating that “[p]roof of possession 
of drug paraphernalia is sufficient indicia of intent to distribute” where 
marijuana, cocaine, mairjuana seeds, scales and other drug paraphernalia were 
found by police); State v. Adams, 291 S.C. 132, 134, 352 S.E.2d 483, 485 
(1987) (stating “that evidence of various drug paraphernalia and residue of 
controlled substances was sufficient to submit the case to the jury”).   

The circumstantial evidence in this case is not substantial and merely 
raises a suspicion of guilt.  The crack cocaine was not packaged in individual 
bags.  The police found no scales or other drug paraphernalia used for 
distribution.  There was no testimony to establish that eight rocks of crack 
cocaine weighing less than one gram are more than a user would likely purchase 
and possess at one time.  In short, the evidence does not reasonably tend to 
prove Cherry intended to distribute crack cocaine.  It merely raises a suspicion 
of such an intent.  For this reason, I would rule that the trial judge erred in 

personal use.  See State v. Kimbrell, 294 S.C. 51, 55, 362 S.E.2d 630, 632 
(1987) (ruling presence of handgun relevant and admissible to establish 
possession of cocaine, because a jury “could well have inferred that [defendant] 
was using the pistol for protection of the cocaine”). 
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failing to grant a directed verdict of acquittal on the possession of crack cocaine 
with the intent to distribute charge.11 

Circumstantial Evidence Instruction 

Cherry also argues that the Edwards charge, which includes an instruction 
that the circumstantial evidence in a case of this type must exclude every other 
reasonable hypothesis but guilt, is still a proper statement of the law. He 

11  In his concurring opinion, Judge Goolsby incorrectly characterizes my 
analysis as ‘weighing” the evidence.  This is the standard criticism of those who 
would surrender the obligation of the court to make the threshold determination 
that the evidence is sufficient to support a conviction and would take refuge, 
instead, in the “good common sense” of jurors.  Unfortunately, jurors are only 
human, and are subject to the normal vagaries of life, including basing decisions 
on emotion and preconceived ideas.  As our Supreme Court noted, properly 
instructing the jury is not a sufficient procedural safeguard against improper 
verdicts based upon matters outside of the evidence.  See  Jackson v. Virginia, 
443 U.S. 307, 318 (1979) (“After Winship the critical inquiry on review of 
sufficiency of the evidence to support a criminal conviction must be not simply 
to determine whether the jury was properly instructed, but to determine whether 
the record evidence could reasonably support a finding of guilt beyond a 
reasonable doubt.”). 

The question presented is whether the evidence is capable of supporting 
the conviction, employing reason and logic, should the jury choose to believe 
all or a portion of it.  There is no “weighing” of the evidence involved.  Indeed, 
the evidence and all inferences must be viewed in a light most favorable to the 
State.  But if the court determines that the circumstances, alone and in 
combination, are equally consistent with innocence as with guilt, then the court 
has necessarily concluded that the evidence is incapable of providing a 
reasonable and logical basis for determining guilt.  It is the obligation of the 
court in that instance to direct a verdict of acquittal. 
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contends it was reversible error to refuse the charge because he specifically 
requested it. 

The foundation for this argument is that the Grippon charge, which does 
not include the “exclusion of every other reasonable hypothesis” language of 
Edwards, is not functionally equivalent to the Edwards charge.  This foundation 
is a necessary linchpin for Cherry’s position because a charge must be read as 
a whole, and if it adequately expresses the required principles, there is no harm 
by the failure to include the specific language requested.  State v. Hughey, 339 
S.C. 439, 450, 529 S.E.2d 721, 727 (2000), cert. denied, 531 U.S. 946 (2000). 
“The substance of the law must be charged to the jury, not particular verbiage.” 
Id.  A jury charge is correct if it contains the correct definition and adequately 
covers the law when the charge is read as a whole. Id.  “To warrant reversal, a 
trial judge’s refusal to give a requested jury charge must be both erroneous and 
prejudicial.”  Id.; see also State v. Needs, 333 S.C. 134, 508 S.E.2d 857 (1998). 

I agree with Judge Stilwell’s conclusion that this argument misconstrues 
the holding in Grippon. In that case, the defendant also requested the Edwards 
“exclusion of every other reasonable hypothesis” language sought by Cherry. 
As in this case, the trial judge refused the request.  Our supreme court affirmed, 
finding the charge, when taken as a whole, adequately conveyed the level of 
proof necessary to find the defendant guilty. Grippon, 327 S.C. at 82, 489 
S.E.2d at 463.  Furthermore, the court recommended a circumstantial evidence 
jury charge which does not contain the requested language.  See Id., at 83-84, 
489 S.E.2d at 464. 

In State v. Needs, the supreme court described this recommended charge 
as one which “makes no distinction between circumstantial and direct evidence.” 
333 S.C. at 156, n.13, 508 S.E.2d at 868, n.13.12 To accept Cherry’s argument, 

12In Needs, our supreme court stated “[w]e have identified two appropriate 
ways to define reasonable doubt and two appropriate ways to charge 
circumstantial evidence.  Trial courts should rarely find it necessary to deviate 
from those approved charges.” 333 S.C. at 155-156, 508 S.E.2d at 868 
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one must conclude that our supreme court, in Grippon, recommended as a 
complete circumstantial evidence charge an instruction which makes no 
distinction between circumstantial and direct evidence, knowing it to be an 
inadequate explanation of the law.  This conclusion is implausible. Therefore, 
even though the inclusion of the “reasonable hypothesis language” is not 
harmful error, under the authority of Grippon and Needs, the failure to include 
it cannot be reversible error either. 

In conclusion, I agree with Judge Stilwell’s determination that the jury 
charge fully complied with the requirements of South Carolina law, as set forth 
in Grippon. However, there is an absence of any direct or substantial 
circumstantial evidence reasonably tending to prove an intent to distribute, or 
from which the intent to distribute crack cocaine can fairly and logically be 
deduced.  For this reason, I would reverse the conviction for possession with 
intent to distribute crack cocaine. 

HEARN, C.J., and CURETON, J., concur. 

SHULER, J., (concurring in part and dissenting in part):  While I 
concur in Judge Stilwell’s opinion to the extent it finds the trial court properly 
submitted the case to the jury, I disagree with the conclusion reached regarding 
the circumstantial evidence charge and, with responsive changes, respectfully 
adhere to my original dissent. 

(emphasis added).  This latter sentence should not be misconstrued to suggest 
that the “exclusion of every other reasonable hypothesis” language could be 
required, if requested, in a purely circumstantial or factually close case.  Such 
an approach would impermissibly require weighing the evidence by the trial 
court, and implies that a greater explanation of the burden of proof is necessary 
when the judge believes the case is a close one.  Such a subjective rule would 
not meet the requirements of Due Process. See Sullivan v. Louisiana, 508 U.S. 
275 (1993). 
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The trial court instructed the jury pursuant to State v. Grippon, 327 S.C. 
79, 84, 489 S.E.2d 462, 464 (1997) (“The law makes absolutely no distinction 
between the weight or value to be given to either direct or circumstantial 
evidence.  Nor is a greater degree of certainty required of circumstantial 
evidence . . . .”).  Upon realizing the court failed to give the conventional charge 
on circumstantial evidence, Cherry’s counsel, noting that Grippon “does not 
preclude a more thorough charge,” requested further instructions.  As Judge 
Stilwell correctly observes, the charge requested is comparable to the traditional 
language enunciated by our supreme court in State v. Littlejohn, 228 S.C. 324, 
89 S.E.2d 924 (1955) and later quoted with approval in State v. Edwards, 298 
S.C. 272, 275, 379 S.E.2d 888, 889 (1989) (“[E]very circumstance relied upon 
by the State [must] be proven beyond a reasonable doubt . . . and taken together, 
point conclusively to the guilt of the accused to the exclusion of every other 
reasonable hypothesis.”). Because I agree that a fuller Edwards-type instruction 
was both appropriate and warranted under the circumstances, I would find the 
court’s failure to further instruct the jury was error. 

There is no question the charging language set forth in both Grippon and 
Edwards is valid.  See State v. Needs, 333 S.C. 134, 159 n.13, 508 S.E.2d 857, 
870 n.13 (1998) (reaffirming the “well established” Edwards charge and stating 
that the court recently approved a charge in Grippon “that makes no distinction 
between direct and circumstantial evidence”).  However, while I concur in the 
view that the law does not discriminate between the relative weight or probative 
value of direct versus circumstantial evidence, I must disagree with Judge 
Stilwell’s assertion that the traditional Edwards instruction “distinguishes” 
between the two.  Edwards, in fact, makes no mention of direct evidence; it 
merely outlines the test which the jury should use in evaluating circumstantial 
evidence.  See Littlejohn, 228 S.C. at 328, 89 S.E.2d at 926 (describing the 
charge as the “test by which circumstantial evidence is to be measured by the 
jury in its deliberations”).  The question, then, is not whether both charges are 
legally correct, but, as Judge Howard notes, whether they are “functionally 
equivalent.”  I do not believe they are. 

In a criminal case, the test set forth in Edwards may be critical to a just 
resolution because of the nature of circumstantial evidence.  See Moriarty v. 
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Garden Sanctuary Church of God, 341 S.C. 320, 338 n.6, 534 S.E.2d 672, 681 
n.6 (2000) (wherein the court, while concluding circumstantial and direct 
evidence are equally valid and convincing, recognized that Edwards “indicates 
circumstantial evidence requires greater scrutiny than direct evidence in a 
criminal proceeding”).  Unlike direct evidence, which the jury may accept or 
reject on its face, a proper assessment of circumstantial evidence requires the 
jury to decide not only whether the facts and circumstances presented are true, 
but also whether the defendant’s guilt logically can be inferred.  See State v. 
Salisbury, 343 S.C. 520, 525 n.1, 541 S.E.2d 247, 249 n.1 (2001) (“Direct 
evidence immediately establishes the main fact to be proved.  Circumstantial 
evidence immediately establishes collateral facts from which the main fact may 
be inferred, and is typically characterized by inference or presumption.”) 
(citations omitted); People v. Wachowicz, 239 N.E.2d 620, 622 (N.Y. 1968) 
(“In the end, it is a question whether common human experience would lead a 
reasonable man, putting his mind to it, to reject or accept the inferences asserted 
for the established facts.”).   

Thus, the use of circumstantial evidence asks the jury to employ analytical 
tools in a complex reasoning process not otherwise needed when reviewing 
direct evidence alone.  Unfortunately, in so doing it also invites the danger of 
“logical gaps” legitimately associated with circumstantial evidence — that the 
jury may surmise guilt from “subjective inferential links based on probabilities” 
and thereby elevate coincidence or suspicion into permissible inference. People 
v. Cleague, 239 N.E.2d 617, 619 (N.Y. 1968). 

In my view, the traditional Edwards charge provides the appropriate 
analytical framework for focusing the jury’s deliberative process in a case such 
as this, where the State relies solely on circumstantial evidence to prove an 
element of the crime.  The charge recommended in Grippon, on the other hand, 
unquestionably fails to alert the jury to the unique nature of circumstantial 
evidence.13  Surely, if Grippon stands for anything it is the proposition that 

13  Interestingly, the Grippon charge stems from the Supreme Court’s 
decision in Holland v. United States, 348 U.S. 121 (1954).  While it is true that 
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circumstantial and direct evidence are equally valid methods of proving guilt, 
not that they are identical methods of doing so. See State v. Graddick, 345 S.C. 
383, ___, 548 S.E.2d 210, 212 (2001) (finding Grippon’s recommended charge 
“emphasizes the lack of distinction between the weight to be given to direct and 
circumstantial evidence” and therefore approving the trial court’s use of an 
instruction stating that “circumstantial evidence is just as competent or capable 
of proving a fact in issue as is direct evidence”) (emphasis added); Salisbury, 
343 S.C. at 525 n.1, 541 S.E.2d at 249 n.1 (discussing difference between direct 
and circumstantial evidence).  

Without question, the law to be charged in a particular case is determined 
by the evidence presented at trial.  State v. Long, 325 S.C. 59, 480 S.E.2d 62 
(1997); State v. Gourdine, 322 S.C. 396, 472 S.E.2d 241 (1996). Accordingly, 
it is well settled that a trial court commits reversible error when it fails to give 
a requested charge on an issue raised by the evidence.  See State v. Burriss, 334 
S.C. 256, 513 S.E.2d 104 (1999); State v. Hill, 315 S.C. 260, 262, 433 S.E.2d 
848, 849 (1993).  As our supreme court has stated, “[a] request to charge a 
correct statement of the law on an issue raised by the indictment and the 
evidence presented at trial should not be refused.”  State v. Austin, 299 S.C. 
456, 385 S.E.2d 830, 831 (1989); see also State v. Addison, 343 S.C. 290, 540 
S.E.2d 449 (2000); State v. Kimbrell, 294 S.C. 51, 362 S.E.2d 630 (1987). 

Holland, a tax evasion case involving the “net worth” method of circumstantial 
proof, proposed as the “better rule” the charging language later articulated in 
Grippon, it was not without qualification.  Id. at 139. To the contrary, the 
Holland Court referenced the “great danger” associated with equivocal 
circumstantial evidence — that once the prosecution established the necessary 
circumstances a jury might assume the inferential crime automatically followed, 
despite reasonable explanations offered by the defense.  Id. at 127-28. 
Accordingly, the Court warned that jury charges in such cases “should be 
especially clear, including, in addition to the formal instructions, a summary of 
the nature of the [circumstantial evidence] method . . . and the inferences 
available both for and against the accused.” Id. at 129. 
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Although the refusal to give a specific charge may not be error “when the 
given instructions use the proper test for determining the issues before the jury,” 
State v. Hughey, 339 S.C. 439, 452, 529 S.E.2d 721, 728 (2000), such is not the 
case when the charge as given fails to cover the substance of the request.  See 
State v. Day, 341 S.C. 410, 535 S.E.2d 431 (2000) (failure to tailor jury 
instructions to adequately reflect facts and theories presented by the defendant 
constituted reversible error); State v. Starnes, 340 S.C. 312, 531 S.E.2d 907 
(2000) (court must fashion an appropriate charge when defendant requests more 
than the standard self-defense charge and the evidence supports the request); 
Battle v. State, 305 S.C. 460, 409 S.E.2d 400 (1991) (counsel was ineffective 
in failing to request additional jury instructions on self-defense when warranted 
by the evidence, despite fact that judge had instructed jury in accordance with 
prior court-approved self-defense charge); State v. Fuller, 297 S.C. 440, 377 
S.E.2d 328 (1989) (court erred in giving a prior-approved charge exclusively 
without considering the facts and circumstances of the particular case when 
defense counsel repeatedly requested additional charges based in common law); 
Kimbrell, 294 S.C. at 56, 362 S.E.2d at 632 (reversing conviction for cocaine 
trafficking where the charge requested was a correct statement of the law but 
charge given did not adequately cover the substance of the request); State v. 
Brownlee, 318 S.C. 34, 38, 455 S.E.2d 704, 706 (Ct. App. 1995) (reversing 
conviction for possession with intent to distribute because, “although the charge 
as given correctly stated the elements of the offense, it did not adequately cover 
the substance of [the defendant’s] request”). 

The charge requested by Cherry is a correct statement of the law on 
circumstantial evidence.  See Needs, 333 S.C. at 159 n.13, 508 S.E.2d at 870 
n.13; Edwards, 298 S.C. at 275, 379 S.E.2d at 889. From Cherry’s perspective, 
because the jury could have found the sum of the circumstantial facts asserted 
by the State to be as consistent with innocence of distribution as with guilt, a 
charge that these facts, taken together, must point conclusively to his guilt to the 
exclusion of every other reasonable hypothesis before a conviction could stand 
was imperative.  Hence, I would find the inferential nature of the circumstances 
presented in this case justified additional instructions to guide the jury in making 
appropriate logical inferences and thus deny a finding of guilt based on mere 
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probability.14  See Grippon, 327 S.C. at 87-88, 489 S.E.2d at 466-67 (Toal, J., 
concurring in result only) (In “clarif[ying] the jury’s responsibility to evaluate 
circumstantial evidence carefully,” the Edwards charge forecloses the possibility 
that the jury “‘may leap logical gaps in the proof offered and draw unwarranted 
conclusions based on probabilities of low degree.’”) (quoting People v. Ford, 
488 N.E.2d 458, 465 (N.Y. 1985)). 

Finally, it must be noted that nothing in Grippon or Needs precludes a trial 
court from giving the more detailed Edwards charge, including the language that 
all of the circumstances proffered by the State must “point conclusively to the 
guilt of the accused to the exclusion of every other reasonable hypothesis.” 
Edwards, 298 S.C. at 275, 379 S.E.2d at 889; see Grippon, 327 S.C. at 82, 489 
S.E.2d at 462 (reiterating the supreme court has “never rejected the ‘reasonable 
hypothesis’ phrase or found [that it] shifted the burden of proof” from the State). 
To the contrary, because the charges outlined in Grippon and Edwards serve 
different purposes, they are inherently complementary, not mutually exclusive. 
Indeed, in State v. Graddick our supreme court recently affirmed an instruction 
that “was a hybrid of the traditional [Edwards] circumstantial evidence charge 
and the charge approved in Grippon.”  Graddick, 345 S.C. at ___, 548 S.E.2d 
at 212. 

14  I disagree with Judge Howard that this approach would “impermissibly 
require weighing the evidence.”  To me, the trial court’s decision on whether to 
give additional guidance would be the same as in any case where the court must 
determine whether the evidence supports a particular charge. Nor do I agree that 
it “implies that a greater explanation of the burden of proof is necessary when 
the judge believes the case is a close one.”  What Edwards offers is not a 
superior explanation of the burden of proof; rather, it is at least some 
explanation of how the jury should analyze circumstantial evidence in order to 
employ it appropriately in deciding if the State has met that burden. 
Furthermore, in my opinion, continued approval of the Edwards language is 
rendered superfluous if the charge is not given when warranted by the facts and 
circumstances of a particular case.  
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As our supreme court has said, “[t]he purpose of a charge is to enlighten 
the jury.  This purpose is accomplished by a statement of the law which fits the 
concrete case . . . .”  State v. Fair, 209 S.C. 439, 445, 40 S.E.2d 634, 637 (1946) 
(quoting State v. DuRant, 87 S.C. 532, 534, 70 S.E. 306, 307 (1911)).  In my 
view, while the Grippon charge “obviously is a correct statement of the law,” it 
does not cover the substance of Cherry’s requested instruction.  It was therefore 
error to refuse the request.  

Furthermore, the court’s failure to give the additional instruction cannot 
be considered harmless, because there exists a reasonable likelihood the jury 
was unaware it should acquit if it found the combined circumstances relied upon 
by the State equally susceptible of an inference inconsistent with guilt of the 
crime charged. See, e.g., State v. Jefferies, 316 S.C. 13, 22, 446 S.E.2d 427, 432 
(1994) (“In making a harmless error analysis, our inquiry is not what would the 
verdict have been had the jury been given the correct charge, but rather did the 
erroneous charge contribute to the verdict rendered.”).  In my opinion, Cherry 
was prejudiced by the court’s refusal to give the requested charge, particularly 
in light of a clearly impermissible closing argument wherein the solicitor stated 
there was evidence Cherry “had already distributed some crack,” and that there 
was “no evidence that he was going to use [the crack] personally for himself.” 
Accordingly, I would reverse the conviction and remand for a new trial. 

CONNOR, J.: (joining in the dissents of Judge Howard and Judge 
Shuler) I respectfully dissent from Judge Stilwell’s opinion.  I agree in part 
with Judge Howard’s dissent. I also believe Cherry should have been granted 
a directed verdict. 

I also agree with Judge Shuler’s opinion that the circumstantial 
evidence charge was insufficient, and therefore Cherry should receive a new 
trial. 
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PER CURIAM: Bonnie Jones brought this action against
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Equicredit Corporation of South Carolina (Equicredit) and TIG Premier 
Insurance Company (TIG)1 alleging conversion, breach of contract, and bad 
faith refusal to pay insurance benefits.  The master-in-equity granted Equicredit 
summary judgment on all causes of action.  Jones appeals.  We affirm. 

FACTS / PROCEDURAL HISTORY 

In May 1984 Mr. Jones borrowed $14,981.52 from Freedlander Inc., The 
Mortgage People, securing the loan with a second mortgage on his house.  In 
October  1987 Freedlander assigned Jones’s note and mortgage to the Federal 
National Mortgage Association (Fannie Mae).  Fannie Mae contracted with Old 
Stone Credit Corporation (OSCC), Equicredit’s predecessor in interest, to 
service the loan.2

 By August 1990 Jones’s mortgage was delinquent. In a modification 
agreement, Jones and Fannie Mae increased the loan’s principal balance by all 
past due amounts, extended the term of the loan, reduced the interest rate, and 
established a new monthly payment amount. 

In 1992 OSCC filed a foreclosure action.  No deficiency judgment was 
requested in the foreclosure complaint.  Jones defaulted.  The master issued a 
foreclosure decree on January 13, 1993.  On January 27, 1993, Jones filed for 
bankruptcy, staying the foreclosure sale.  In April 1994 Fannie Mae and Jones 
again restructured the debt.  The principal balance on the loan was increased to 
$32,589.32 to include past due amounts, the term of the loan was further 
extended, and the monthly payments were lowered.  Jones immediately failed 
to make payments under the restructured agreement. 

In June 1994 Jones received a discharge of debts in bankruptcy.  In 

1  Although TIG is named as a party to the action and as a respondent in 
this appeal, the company did not make a formal appearance in the action. 

2  Equicredit succeeded to the interest of OSCC in 1993 and thereafter 
became the servicing agent for Fannie Mae.  
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August 1994 the master entered an Order to Restore and Proceed with 
Foreclosure.  In addition, the master entered a supplemental order finding 
Jones’s debt after the bankruptcy totaled $35,437.36.  Jones filed a second 
bankruptcy action, again staying the foreclosure sale.   Equicredit obtained relief 
from the stay.  In January 1996 a second  Order  to Restore and Proceed with 
Foreclosure was entered.  Jones filed a third bankruptcy, once again staying the 
foreclosure sale. 

On April 18, 1996, fire damaged the house on the mortgaged property. 
The house was insured under two policies: one associated with the first 
mortgage and the other associated with the second mortgage.  The damage was 
appraised for insurance purposes at approximately $41,000.  Each of the 
insurance companies assumed responsibility for payment of one-half of the 
damage. 

With the insurance proceeds of approximately $21,000, the first mortgage 
lien-holder retired the first mortgage debt of approximately $5,000 and 
distributed the remaining proceeds to Jones.  TIG, the insurer connected with the 
second mortgage, tendered payment of approximately $21,000 in the form of a 
check payable to Equicredit and Jones as co-payees.  TIG mailed the check to 
Equicredit. Equicredit claimed entitlement to the entire proceeds to apply 
against Jones’s remaining balance on the Fannie Mae judgment. 

On December 12, 1996, Jones’s third bankruptcy action was dismissed. 
On March 7, 1997, the property was sold at a foreclosure sale for a bid of $500 
made by Equicredit on behalf of Fannie Mae.3 Jones’s debt to Fannie Mae at the 
time exceeded $46,800.  In July or August of 1997, Fannie Mae sold the 
property to a third party for $12,500. 

Jones instituted this action seeking recovery of the insurance proceeds and 

3  On June 3, 1997, the property was deeded to Equicredit.  Equicredit 
asserts its name on the deed was a scrivener’s error, and on July 25, 1997, 
Equicredit deeded the property to Fannie Mae.  
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alleging conversion, breach of contract, and bad faith refusal to pay insurance 
benefits.   Equicredit moved for summary judgment. After a hearing, the master 
determined Equicredit was entitled to the insurance proceeds and granted 
Equicredit summary judgment on all of Jones’s causes of action.   Jones appeals. 

STANDARD OF REVIEW 

Summary judgment is appropriate when it is clear there is no genuine 
issue of material fact and the moving party is entitled to judgment as a matter of 
law.  Rule 56(c), SCRCP;   SSI Med. Servs., Inc. v. Cox, 301 S.C. 493, 497, 
392 S.E.2d 789, 792 (1990). In determining whether any triable issue of fact 
exists such as to preclude summary judgment, the evidence and all inferences 
reasonably drawn therefrom must be viewed in the light most favorable to the 
nonmoving party.  Id.  An appellate court reviews the trial court’s order granting 
summary judgment under the same standard applied by the trial court pursuant 
to Rule 56, SCRCP.  Brockbank v. Best Capital Corp., 341 S.C. 372, 379, 534 
S.E.2d 688, 692 (2000). 

DISCUSSION 

I. Insurable Interest 

Jones argues the master erred in ruling that Equicredit was entitled to 
retain the insurance proceeds. Jones contends Equicredit did not have an 
insurable interest in the property after the foreclosure sale.  Jones avers 
Equicredit was an assignee of Fannie Mae and thus had only a mortgagee’s 
insurable interest.  Jones argues Fannie Mae’s interest in the insurance proceeds 
terminated when the property was sold at the foreclosure sale without the right 
to a deficiency judgment, and Equicredit’s insurable interest as an assignee 
likewise terminated.  We disagree. 

In Benton & Rhodes, Inc. v. Boden, this court defined an insurable 
interest: 

It may be said, generally, that any one has an insurable 
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interest in property who derives a benefit from its 
existence or would suffer loss from its destruction.  An 
insurable interest in property is any right, benefit or 
advantage arising out of or dependent thereon, or any 
liability in respect thereof, or any relation to or concern 
therein of such a nature that it might be so affected by 
the contemplated peril as to directly damnify the 
insured. 

. . . The term ‘interest,’ as used in the phrase ‘insurable 
interest,’ is not limited to property or ownership in the 
subject matter of the insurance . . . . [A]n insurable 
interest in property may arise from some liability which 
insured incurs with relation thereto . . . . Such liability 
may arise by force of statute or by contract, or may be 
fixed by law from the obligations which insured 
assumes. 

. . . Moreover, an insurable interest in property does not 
necessarily imply a property interest in, or a lien upon, 
or possession of, the subject matter of the insurance, 
and neither the title nor a beneficial interest is requisite 
to the existence of such an interest, it is sufficient that 
the insured is so situated with reference to the property 
that he would be liable to loss should it be injured or 
destroyed by the peril against which it is insured.  For 
instance, although a person has no title, legal or 
equitable, in the property, and neither possession nor 
right to possession, yet he has an insurable interest 
therein if it is primarily charged in either law or equity 
with a debt or obligation for which he is secondarily 
liable. 

310 S.C. 400, 403-04, 426 S.E.2d 823, 825-26 (Ct. App. 1993) (internal 
citations omitted).  
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Jones argues Equicredit was Fannie Mae’s assignee for purposes of 
determining Equicredit’s insurable interest.  We disagree.  As found by the 
master, Equicredit was Fannie Mae’s servicing agent and, as such,  possessed 
an insurable interest separate and distinct from Fannie Mae’s interest by virtue 
of its contract with Fannie Mae.  

The terms of Equicredit’s contract with Fannie Mae support the master’s 
conclusion that Equicredit has an insurable interest distinct from Fannie Mae’s 
interest. The contract states Equicredit is guilty of a breach in the event it fails 
“to renew or ensure renewal of any required insurance policy on any mortgage 
(including mortgaged property) serviced under this Contract.” The agreement 
also defines as a breach “failure to take prompt and diligent action under 
applicable law or regulation to collect past due sums on mortgages, or to take 
any other diligent action described in our Guides that we reasonably require for 
mortgages in default.”  Further, the servicing agreement obligated Equicredit to 
indemnify and hold Fannie Mae harmless “from any losses [Fannie Mae] may 
suffer as a result of [Equicredit’s] negligence.” 

The terms of Equicredit’s insurance policy with TIG also support the 
master’s conclusion that Equicredit had an individual insurable interest in the 
property.  The policy consists of two parts, the Master Policy and the Standard 
Fire Policy.  By its terms, the Master Policy controls in the event of any conflict 
between the terms and conditions contained therein and those contained in the 
Standard Fire Policy “unless the coverages and conditions . . . are more 
restrictive than the Standard Fire Policy in which case the Standard Fire Policy 
provisions prevail.”  Equicredit is listed as “Named Insured” on two 
endorsements to the Master Policy.  Jones, as mortgagor, is referred to 
separately as “Borrower” and as an “additional insured.” The declarations page 
on the Standard Fire Policy lists Jones as the insured and Equicredit as the 
mortgagee, but  provides: “loss, if any, on building items, shall be payable to 
[Equicredit].”  The Master Policy expressly limits Jones’s right to recover to 
“residual amounts of insurance over and above” Equicredit’s “insurable 
interest.”   Moreover, under its “Coverage” heading, the Master Policy expressly 
recognizes Equicredit’s insurable interest as a servicing agent rather than as a 
mortgagee: 
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This Agreement applies to direct physical loss or 
damage by the perils insured against to all real property 
(buildings) in which the Insured has an interest as 
mortgagee, as servicing agent by written agreement, or 
as owner through foreclosure . . . . (emphasis added). 

There is no South Carolina case expressly considering the insurable 
interest of a mortgagee’s servicing agent. When there is no South Carolina case 
directly on point, our court may look to other jurisdictions for persuasive 
authority.  See Williams v. Morris, 320 S.C. 196, 200, 464 S.E.2d 97, 99 (1995) 
(applying the law of foreign jurisdictions in the absence of governing South 
Carolina law).  The Michigan Court of Appeals recognized the insurable interest 
of a mortgagee’s servicing agent who contracted to maintain insurance on the 
mortgaged property: 

The contractual duty to procure insurance gives rise to 
an insurable interest, as the party bound to obtain 
insurance will suffer a pecuniary loss on destruction of 
the property in the absence of insurance. 

. . .[The servicing agent] was contractually bound to 
procure insurance on the property in question. If it had 
failed to do so, it would have been liable . . . for the 
loss under the servicing agreement.  Absent insurance, 
[the servicing agent] would suffer a pecuniary loss on 
the destruction of the premises. 

Capital Mortgage Corp. v. Michigan Basic Prop. Ins. Ass’n., 261 N.W.2d 5, 8 
(Mich. Ct. App. 1977). 

We agree with the master’s analysis as to the unique insurable interest a 
servicing agent holds as opposed to a mortgagee.  Equicredit’s insurable interest 
stems from its potential liability to Fannie Mae pursuant to its obligations under 
the servicing agreement to protect Fannie Mae from loss and to maintain proper 
insurance on the property.  More specifically, as noted in the order granting 
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summary judgment, “[f]ailure to obtain the insurance proceeds at issue could 
trigger contractual liability under the Servicing Agreement.”  Because 
Equicredit is exposed to potential liability to Fannie Mae for any losses incurred 
on Jones’s mortgage, Equicredit had an insurable interest in the property. 
Unlike a mortgagee’s insurable interest, which is extinguished when the note 
underlying the mortgage is satisfied (which is not the case here), Equicredit’s 
insurable interest is based on its potential liability under the servicing 
agreement, and would not be extinguished even if the mortgage indebtedness is 
satisfied.  Cf. Singletary v. Aetna Cas. & Sur. Co., 316 S.C. 199,  447 S.E.2d 
869 (Ct. App. 1994).4 

Were we to agree with Jones’s argument that Equicredit was an assignee 
of Fannie Mae’s interest in the insurance proceeds, Equicredit would still be 
entitled to the proceeds because Fannie Mae did not waive its right to the 
proceeds, as argued by Jones, with its waiver of a deficiency judgment in the 
foreclosure action. 

A mortgagor and a mortgagee have independent insurable interests in the 
property covered by the mortgage.  Lee R. Russ & Thomas F. Segalla, 3 Couch 
on Insurance 3d § 42:28, at 42-35 (1997). Ordinarily, the rights of a mortgagee 
to insurance proceeds are determined at the time of a fire loss.  Singletary, 316 
S.C. at 201, 447 S.E.2d at 870.  However, a mortgagee’s rights under an 
insurance policy are terminated if, after a fire loss, the underlying debt is 
satisfied by a purchaser at a foreclosure sale. Id. at 200-01, 447 S.E.2d at 870. 

In Singletary, a mortgagee assigned its rights to insurance proceeds to the 
purchaser at a foreclosure sale after the sale satisfied the mortgage indebtedness. 
Id. at 200, 447 S.E.2d at 869.  This court held that the assignment of rights 
transferred no interest in the insurance proceeds to the purchaser.  The court 
reasoned that as assignee of the mortgagee’s interest, the purchaser could claim 

4  We note that Equicredit’s counsel indicated to this court at oral 
argument that the proceeds it received were transmitted to Fannie Mae for 
application against the mortgage balance. 
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no higher rights than the mortgagee had at the time of assignment.  Because a 
party cannot claim insurance proceeds in excess of his interest in the insured 
property, and the mortgage indebtedness was fully satisfied at the time of 
assignment, the mortgagee had no interest in the insurance proceeds to convey 
at the time of assignment.  Id. at 201-02, 447 S.E.2d at 870-71. 

In this action, unlike in Singletary, the foreclosure sale did not satisfy 
Jones’s mortgage indebtedness to Fannie Mae.  Thus, Jones’s reliance on 
Singletary is misplaced. 

Furthermore, the waiver of deficiency in the foreclosure action would not 
have prevented Fannie Mae from pursuing the insurance proceeds.  A mortgagee 
who waives deficiency “simply elects to rely solely on the mortgage security for 
satisfaction of his debt. . . .”  Sellars v. First Colonial Corp., 276 S.C. 548, 551, 
280 S.E.2d 805, 806 (1981). By waiving deficiency, a mortgagee relinquishes 
only the right to pursue assets of the mortgagor over and above those covered 
by the mortgage.  Id.  We find Fannie Mae’s waiver of deficiency would not 
have extinguished its right to the insurance proceeds resulting from damage to 
the property prior to its sale.  See 46A C.J.S. Insurance § 1403 (1993) (Where 
insurance is made payable to a mortgagee as his interest may appear, the 
mortgagee has a superior right to the proceeds of the policy.  However, it may 
hold any residue over the amount of the mortgage debt for the mortgagor.); 46 
C.J.S. Insurance § 1113 (1993) (A mortgagee is entitled to the full amount of the 
insurance proceeds, where insurance is payable as his interest may appear, if the 
unpaid amount of the mortgage is in excess of the insurance proceeds.).         

II. Conversion 

Jones further asserts the master erred in granting Equicredit summary 
judgment on his conversion claim because at the time of the fire loss, he was the 
lawful and rightful owner of the fire insurance policy.  We find no error. 

“Conversion is the unauthorized assumption and exercise of the right of 
ownership over goods or personal chattels belonging to another. . . . To establish 
the tort of conversion, it is essential that the plaintiff establish either title to or 
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right to the possession of the personal property.”  Crane v. Citicorp Nat’l Servs., 
Inc., 313 S.C. 70,73, 437 S.E.2d 50, 52 (1993) (citations omitted). 

The policy expressly limited Jones’s right to recover to “residual amounts 
of insurance over and above” the Insured’s “insurable interest.”  Most 
importantly, the insurance contract provides: “Loss, if any, shall be adjusted 
with and made payable to the Insured and/or the Borrower[ ] as their interests 
may appear.”  At the time of the loss, Jones was indebted to Fannie Mae for 
more than twice the amount of the insurance proceeds.  As the agent for Fannie 
Mae, Equicredit’s interest in the insurance proceeds was unquestionably 
superior to Jones’s interest at the time the house was damaged.  Accordingly, 
Equicredit was the rightful recipient of the insurance proceeds. As Jones cannot 
establish entitlement to the insurance proceeds, his action for conversion fails. 

For the foregoing reasons, the grant of summary judgment is 

AFFIRMED. 

HEARN, C.J., CURETON and HOWARD, JJ., concur. 
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