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The Supreme Court of South Carolina

The State, Respondent,
V.
Michael Juan Smith, Petitioner.

Appellate Case No. 2018-002050

ORDER

After careful consideration of the State's petition for rehearing, the Court grants the
petition for rehearing, dispenses with further briefing, and substitutes the attached
opinion for the opinion previously filed in this matter.

s/ Donald W. Beatty ClJ.
s/ John W. Kittredge J.
s/ Kaye G. Hearn J.
s/ John Cannon Few J.
s/ George C. James, Jr. J.

Columbia, South Carolina

June 17, 2020



THE STATE OF SOUTH CAROLINA
In The Supreme Court

The State, Respondent,
V.

Michael Juan Smith, Petitioner.

Appellate Case No. 2018-002050

ON WRIT OF CERTIORARI TO THE COURT OF APPEALS

Appeal From Richland County
Robert E. Hood, Circuit Court Judge

Opinion No. 27958
Heard December 12, 2019 — Filed March 18, 2020

Re-Filed June 17, 2020

REVERSED

Appellate Defender David Alexander, of Columbia, for
Petitioner.

Attorney General Alan Wilson, Senior Assistant Deputy
Attorney General William M. Blitch Jr., and Solicitor
Byron E. Gipson, all of Columbia, for Respondent.




PER CURIAM: In October 2013, a young woman (the victim) was shot by
Petitioner Michael Smith in the Five Points area of Columbia. It was undisputed
Smith did not intend to harm her. Rather, Smith claimed he was acting in self-
defense by shooting at a group of men who had threatened him. Smith missed his
intended target and hit the victim by accident. Smith was subsequently charged
with the attempted murder of the victim and a host of other gun-related charges,
including possession of a firearm by a person convicted of a felony.

At the outset of trial, in opening statements, counsel for Smith conceded guilt to
the felon-in-possession offense, but denied the attempted murder charge and
asserted a claim of self-defense. In doing so, Smith implicitly acknowledged he
had an express intent to kill the men at whom he was shooting, but asserted his
actions were justified given his belief that he faced an imminent threat to his own
life. The State ultimately conceded Smith presented evidence he acted in self-
defense, and that therefore a jury charge to that effect must be given. Nonetheless,
the State inexplicably requested the trial court charge the jury on implied malice.!
The law at the time of trial precluded an implied malice jury charge (based on the
use of a deadly weapon) when a viable self-defense claim existed.> Perhaps
recognizing this, the State sought to create a new category of implied malice for
"felony attempted-murder," with the predicate felony being the felon-in-possession
charge. As noted, Smith had already conceded guilt to this charge. Thus, in
requesting the new felony attempted-murder charge, which the trial court accepted

I See, e.g., State v. Wilds, 355 S.C. 269, 27677, 584 S.E.2d 138, 142 (Ct. App.
2003) (explaining malice must be implied when there is no positive evidence of a
deliberate intention to unlawfully take the life of another (i.e., when there is no
evidence of express malice), but instead circumstances demonstrate that a

reasonably prudent man would have known there was a strong likelihood death
would follow his actions (citing 40 C.J.S. Homicide § 34-35 (1991))).

2 See, e.g., State v. Belcher, 385 S.C. 597, 600, 685 S.E.2d 802, 803—04 (2009)
(holding that "a jury charge instructing that malice may be inferred from the use of
a deadly weapon is no longer good law in South Carolina where evidence is
presented that would reduce, mitigate, excuse or justify the homicide"), overruled
on other grounds by State v. Burdette, 427 S.C. 490, 501-03, 832 S.E.2d 575, 582—
83 (2019) (extending the holding in Belcher to prohibit trial courts from ever
instructing juries that malice may be inferred from the use of a deadly weapon,
"[r]egardless of the evidence presented at trial").



over Smith's objection, the State essentially circumvented then-existing law
expressly precluding an implied malice charge. Consequently, the trial court erred
in accommodating the State's request for an implied malice charge. The error was
compounded, for the State relied on a crime—the so-called crime of felony
attempted-murder—which South Carolina has not adopted.

Adhering to the majority approach, we find felony attempted-murder is not a
recognized crime in South Carolina, and, therefore, any jury charge to that effect
was error. Likewise, we hold trial courts may no longer give an implied malice
charge when there has been evidence presented that the defendant acted in self-
defense.® We therefore reverse Smith's convictions for attempted murder and the
possession of a weapon during the commission of a violent crime and remand for a
new trial.*

FACTS/PROCEDURAL HISTORY

On the night in question, Smith and four companions were in the Five Points area
of Columbia. While waiting on a street corner for the traffic signal, Smith's group
was approached by two men (the rival group) who called Smith a "slob"—a

3 This is a slightly different holding than the one we reached in Burdette, where we
found an implied malice charge based on the use of a deadly weapon could never
be given. Here, we find any implied malice charge cannot be given if there is also
evidence presented that the defendant acted in self-defense.

* As we explain further below, Smith was convicted of four other gun charges
stemming from this incident. He does not challenge any of those convictions on
appeal, and our decision today therefore should not be read to require a re-trial on
three of the four gun charges. In particular, we affirm Smith's convictions for (1)
possession of a weapon by a person convicted of a prior violent felony; (2)
unlawful possession of a weapon by a person convicted of a prior crime of
violence; and (3) unlawful carrying of a handgun. However, given that we reverse
Smith's conviction for attempted murder, we must also reverse and remand his
conviction for the possession of a weapon during the commission of a violent
crime. Smith must be re-convicted of committing a violent crime before he can
properly be found to have illegally possessed a weapon during that crime.
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derogatory name for a member of the Bloods street gang.’ The two groups parted
without exchanging any additional words or insults.

Several minutes later, Smith's group began walking back toward their car. On the
way, they were again confronted by the rival group, who had been joined by a third
man. The two groups began posturing and exchanging insults.

At this point, the testimony at trial diverged significantly between the State's
witnesses and the defense witnesses. According to the State's witnesses, following
the verbal altercation, the rival group turned their backs and attempted to leave,
and Smith pulled out a gun and fired several shots at the rival group while they
were walking away. According to the defense witnesses, following the verbal
altercation, an unidentified individual yelled that a member of the rival group had a
gun, the rival group began shooting at Smith's group, and Smith pulled out his own
gun and fired one shot in return.

Regardless of who shot first, Smith's shot missed the rival group and hit the victim,
who was waiting for a taxicab nearby. The bullet severed her spinal cord, causing
instant, irreversible paralysis. Law enforcement caught Smith fleeing the scene
within seconds of the shooting.

Smith was indicted for the attempted murder of the victim and four gun charges:
(1) possession of a weapon by a person convicted of a prior violent felony;® (2)
unlawful possession of a weapon by a person convicted of a prior crime of
violence;’ (3) unlawful carrying of a handgun; and (4) possession of a weapon
during the commission of a violent crime.® During opening statements, Smith

> Smith is a self-professed member of the Bloods.

6 See S.C. Code Ann. § 16-23-500 (Supp. 2019). Unrelated to this incident, Smith
had been previously convicted of burglary in the second degree.

7 See S.C. Code Ann. § 16-23-30(B) (2015). Smith's same conviction for burglary
in the second degree served as the "crime of violence" element for this crime as
well.

8 Smith was also indicted on a fifth gun charge, possession of a stolen handgun.
However, the trial court later granted Smith's motion for a directed verdict on this
charge because the State did not present any evidence Smith knew he was in
possession of a stolen firearm. See S.C. Code Ann. § 16-23-30(C) ("A person shall
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twice conceded guilt to the first two gun charges, telling the jury he had already
pled guilty to those same offenses in federal court.

The State conceded during the trial there was sufficient evidence of self-defense to
charge the jury. However, the State additionally requested the trial court charge
the jury on felony attempted-murder, claiming it was "another way to infer
malice." The State argued that "a person who is not allowed by law to carry a gun
would be" committing an inherently dangerous felony, and thus—as in the
ordinary application of the felony-murder rule—the jury could infer malice
because the attempted murder occurred during the commission of a felony.
Notwithstanding then-existing law which expressly disallowed an implied malice
charge when evidence of self-defense existed, the trial court relented to the State's
request for a charge on felony attempted-murder, instructing the jury:

Now, the law also allows you to infer malice if you conclude that the
attempted murder was a proximate direct result of the commission of
a felony. And for that regard, two of the gun charges, possession of a
firearm by a person convicted of a crime of violence and possession of
a weapon by a person convicted of a violent felony[,] would be
felonies under our law.

You can imply that malice existed if a person in the commission of a
felony at the time of the attempted fatal blow [--] if one attempts to
kill another during the commission of a felony, the inference of malice
may arise.

The jury found Smith guilty of attempted murder and the gun charges. Smith
appealed, and the court of appeals affirmed. State v. Smith, 425 S.C. 20, 819
S.E.2d 187 (Ct. App. 2018). This Court granted Smith's petition for a writ of

certiorari to review the decision of the court of appeals.
LAW/ANALYSIS

There were multiple errors in the trial below that require reversal of the attempted
murder conviction. First, as a majority of states have found, felony attempted-
murder is not a recognized crime. Cf. State v. Sanders, 827 S.E.2d 214, 219-22 &
n.9 (W. Va. 2019) (collecting an extensive list of cases, all of which note the

not knowingly . . . possess any stolen handgun . . . ." (emphasis added)).
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"logical absurdity" of recognizing the crime of felony attempted-murder). As a
result, the trial court's instruction to the jury regarding the requirements and
consequences of felony attempted-murder was erroneous.

Additionally, the State argued the felony attempted-murder charge was permissible
because it was merely "another way to infer malice." In claiming self-defense,
Smith admitted he had an express intent to kill, but argued his intent to kill was
legally justified due to an imminent threat to his life from the rival group. Thus,
there was no need for the jury to infer his malice from the circumstances
surrounding the shooting. Rather, the jury was faced with the choice of either
believing Smith's story and finding he acted in self-defense, or believing Smith had
a self-admitted intent to kill that was not legally justified—the very definition of
express malice. See, e.g., State v. King, 422 S.C. 47,57, 810 S.E.2d 18, 23 (2017)
(defining express malice as the deliberate intention to unlawfully kill another
(quoting Keys v. State, 766 P.2d 270, 273 (Nev. 1988))). In either case, an implied
malice charge was wholly unnecessary to the jury's decision. Cf. id. at 64 n.5, 810
S.E.2d at 27 n.5 (asking the General Assembly to re-evaluate the language in
section 16-3-29 of the South Carolina Code (2015) that the malice aforethought
necessary for attempted murder could be "expressed or implied," "as the inclusion
of the word 'implied' in section 16-3-29 is arguably inconsistent with a specific-
intent crime. See Keys[, 766 P.2d at 273] (stating, '[o]ne cannot attempt to kill
another with implied malice because there is no such criminal offense as an
attempt to achieve an unintended result' . . .)."); see also Wilds, 355 S.C. at 27677,
584 S.E.2d at 142 (explaining malice need be implied only if there is no positive
evidence of express malice). The State's unrelenting quest to obtain an implied
malice charge is troubling.

Of course, erroneous jury instructions are subject to a harmless error analysis. See
Burdette, 427 S.C. at 496, 832 S.E.2d at 578 (citation omitted). Here, however, the
felony attempted-murder charge cannot be considered harmless. During his
opening statement, Smith twice conceded guilt to the two felon-in-possession
charges. By requesting the felony attempted-murder charge after Smith had
already conceded guilt to the predicate felonies, the State essentially eliminated its
own burden to prove all of the elements of attempted murder beyond a reasonable
doubt, specifically that Smith acted with malice aforethought. For a constitutional
error of this magnitude, "We need go no further than saying we cannot conclude
the error was harmless beyond a reasonable doubt." Belcher, 385 S.C. at 611, 685
S.E.2d at 809 ("[W]e are firmly convinced that instructing a jury that 'malice may
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be inferred by the use of a deadly weapon' is confusing and prejudicial where
evidence is presented that would reduce, mitigate, excuse or justify the homicide.
A jury charge is no place for purposeful ambiguity.").

CONCLUSION

In accordance with the majority approach, we hold that felony attempted-murder is
not a recognized crime in South Carolina. Likewise, we hold an implied malice
charge should not be given if there has been evidence presented that the defendant
acted in self-defense. Accordingly, we reverse Smith's convictions for attempted
murder and the possession of a firearm during the commission of a violent crime
and remand for a new trial.’

? Smith also contends the court of appeals erred in finding the doctrine of
transferred intent applied to attempted murder because it is a specific-intent crime.
In particular, Smith argues the requisite specific intent necessary to support an
attempted murder conviction must be the specific intent to kill a specific person.
Smith points out the "State elected to prosecute [him] for the attempted murder of
[the victim] instead of the attempted murder of [the men in the rival group]," and
he "was not tried (nor has ever been tried) for any crime related to [the rival
group]." We need not address this issue because the prior issues are dispositive.
Futch v. McAllister Towing of Georgetown, Inc., 335 S.C. 598, 613, 518 S.E.2d
591, 598 (1999). Nonetheless, we note the State indicated that—were the Court to
reverse Smith's convictions—it intended to charge Smith with three counts of
attempted murder for shooting at the rival group, and one count of assault and
battery of a high and aggravated nature (ABHAN) for shooting the victim.
ABHAN is a general-intent crime, and, thus, there would be no question on
remand as to the applicability of the doctrine of transferred intent. See State v.
Williams, 427 S.C. 148, 157, 829 S.E.2d 702, 707 (2019) ("It is well-settled in
South Carolina that the doctrine of transferred intent applies to general-intent
crimes.").

Finally, while not necessary to the disposition of this appeal, we note our concern
with the scope of the medical testimony elicited by the State and admitted by the
trial court at Smith's trial. To be sure, the facts of this case are tragic and
heartbreaking. That reality would be evident even if the State had not sought to
improperly appeal to the emotions of the jury. Here, for example, the State called
a witness to testify about the possibility that the victim may suffer future injuries
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REVERSED AND REMANDED.
BEATTY, C.J., KITTREDGE, HEARN, FEW and JAMES, JJ., concur.

due to the shooting. That witness testified in detail about things such as the
victim's future bathroom habits; the difficulty she will have doing everyday tasks
(such as climbing in and out of bed); the possibility she will suffer from recurrent
urinary tract infections, sepsis, and osteoporosis; and other similar issues that may
affect her future health. Upon Smith's objection to the relevance of this testimony,
the State justified it to the trial court by claiming: (1) "the fact that [the victim]
could have recurrent infections, that this injury could still cost her her life [was
important]"; and (2) "when we -- the State of South Carolina, when we accuse
someone of attempted murder, we have to prove the injuries." (Emphasis added.)
We note the attempted murder statute does not require an injury to the victim at all,
much less for future possible injuries to be described in such graphic detail. See
S.C. Code Ann. § 16-3-29 ("A person who, with intent to kill, attempts to kill
another person with malice aforethought, either expressed or implied, commits the
offense of attempted murder."); Williams, 427 S.C. at 154, 158, 829 S.E.2d at 705,
707 (affirming three attempted murder convictions in a case in which the defendant
shot at three people repeatedly, injuring none of them). The gross prosecutorial
overreach manifested here further supports our decision not to rely on harmless
error to rescue this conviction.

15



THE STATE OF SOUTH CAROLINA
In The Supreme Court

In Re: The Estate of James Brown a/k/a James Joseph
Brown.

Tommie Rae Brown, Respondent,
V.

David C. Sojourner, Jr., in his capacity as Limited Special
Administrator and Limited Special Trustee, Deanna
Brown-Thomas, Yamma Brown, Venisha Brown, Larry
Brown, Terry Brown, Michael Deon Brown, and Daryl
Brown, Defendants,

Of whom Deanna Brown-Thomas, Yamma Brown, and
Venisha Brown are the Petitioners.

Appellate Case No. 2018-001990

ON WRIT OF CERTIORARI TO THE COURT OF APPEALS

Appeal from Aiken County
Doyet A. Early, III, Circuit Court Judge

Opinion No. 27982
Heard October 16, 2019 — Filed June 17, 2020

REVERSED AND REMANDED

Robert C. Byrd and Alyson Smith Podris, both of Parker
Poe Adams & Bernstein, LLP, of Charleston, and Marc
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Toberoff, of Toberoff & Associates, PA, of Malibu,
California, for Petitioners.

Robert N. Rosen, of Rosen Law Firm, LLC, of Charleston;
S. Alan Medlin, of Columbia; Thomas Heyward Carter Jr.,
Andrew W. Chandler and M. Jean Lee, all of Evans Carter
Kunes & Bennett, PA, of Charleston; David Lawrence
Michel, of Michel Law Firm, LLC, of Mount Pleasant;
Arnold S. Goodstein, of Goodstein Law Firm, LLC, of
Summerville; and Gerald Malloy, of Malloy Law Firm, of
Hartsville, for Respondent.

CHIEF JUSTICE BEATTY: Disputes over the estate of entertainer James
Brown (Brown) have persisted in the years since his untimely death on December
25, 2006. In this case, the Court considers an action by Tommie Rae Brown
(Respondent) to establish that she is the surviving spouse of Brown under the South
Carolina Probate Code. The issue arose in the context of Respondent's claims filed
in the Aiken County Probate Court for an elective share or an omitted spouse's share
of Brown's estate.! Uncertainty as to Respondent's marital status existed because
Respondent did not obtain an annulment of her first recorded marriage until after her
marriage ceremony with Brown. Respondent's claims were transferred to the circuit
court, which granted Respondent's motion for partial summary judgment and denied
a similar motion by the Limited Special Administrator and Trustee (LSA). The
circuit court found as a matter of law that Respondent was the surviving spouse of
Brown. The court of appeals affirmed. In re Estate of Brown, 424 S.C. 589, 818
S.E.2d 770 (Ct. App. 2018). This Court granted a petition for a writ of certiorari
filed by several of Brown's children (Petitioners)?® to review the decision of the court
of appeals. We reverse and remand.

I. FACTS

In February 1997, Respondent participated in a marriage ceremony in Texas
with Javed Ahmed, a native of Pakistan who was living in the United States.

I See generally S.C. Code Ann. § 62-2-802 (Supp. 2019) (defining surviving spouse
in the current codification of the Probate Code); id. § 62-2-201 (elective share); id.
§ 62-2-301 (omitted spouse).

2 Petitioner Venisha Brown passed away in 2018. Petitioners have advised the Court
that an action for the appointment of a personal representative is pending.
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Ahmed's and Respondent's signatures appear on the application for a marriage
license and affirmed that Ahmed was not currently married. The application
contained a warning that false statements could result in imprisonment and a fine.

In December 2001, Respondent participated in a marriage ceremony with
Brown in South Carolina, after the birth of a son earlier that year.> Respondent
signed the 2001 marriage license, affirming this was her first marriage. However,
Respondent and Ahmed had not divorced and no formal document purporting to
terminate or void Respondent's marriage to Ahmed existed at that time.

A third party informed Brown sometime in 2003 that Respondent had been
married to Ahmed and was never divorced. In December 2003, Respondent brought
an action in South Carolina to annul her marriage to Ahmed.

In January 2004, Brown filed an action to annul his marriage to Respondent,
indicating the parties had recently separated. Brown alleged he was entitled to an
annulment because Respondent never divorced her first husband, so their purported
marriage was void ab initio. Brown asked that Respondent "be required to
permanently vacate the marital residence" and noted the parties had executed a
prenuptial agreement that resolved all matters regarding equitable division, alimony,
and attorney's fees.

A hearing was held in the family court in Charleston County in April 2004,
on Respondent's application for an annulment of her marriage to Ahmed. Ahmed
did not appear to litigate the claim. Respondent's attorney conceded Ahmed
technically was in default, but stated he was not moving to place Ahmed in default.
Respondent briefly testified as the sole witness and stated immediately after the
marriage, she went to Ahmed's house with her belongings and Ahmed told her that
she could not live with him, he already had three wives in Pakistan, and he just
wanted to stay in the United States. It is undisputed that Respondent's testimony as
to Ahmed's alleged statements was the only evidence before the family court that
Ahmed was married at the time of his marriage ceremony with Respondent.

The same day as the hearing, the family court issued an order granting
Respondent's request for an annulment. The family court found Ahmed had been
adequately served by publication in Texas (his last known residence) after attempts

3 Prior to her marriage ceremony with Brown, Respondent signed a prenuptial
agreement that waived any future claim to an interest in Brown's estate, including
the right to an elective share or an omitted spouse's share. No issue is before the
Court regarding the prenuptial agreement.
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to locate him were unsuccessful, and that he was given notice of the hearing. Citing
Respondent's testimony, the family court found Respondent's marriage to Ahmed
was void ab initio because (1) their union was bigamous, as Ahmed had three wives
and lacked the capacity to marry; (2) the parties never consummated the marriage;
and (3) Ahmed fraudulently induced the marriage to stay in the United States.

In May 2004, Brown amended his complaint against Respondent. In the
amended complaint, Brown alleged Respondent did not inform him that she had
been married and was still married to Ahmed at the time of their marriage ceremony
in 2001. Brown asserted S.C. Code Ann. § 20-1-80 prohibited Respondent from
entering into another marriage while she was still married to Ahmed. Respondent
answered and counterclaimed, seeking a divorce from Brown and support. The
actions of Respondent and Brown were ultimately withdrawn and dismissed without
prejudice in a consent order filed in August 2004, in which Respondent and Brown
agreed to seal the court records, and Respondent agreed to "forever waive any claim
of a common|[-]law marriage to [Brown], both now and in the future." Respondent
and Brown had an on-and-off relationship until Brown passed away on December
25, 2006. They did not have another marriage ceremony following the issuance of
the 2004 order declaring Respondent's marriage to Ahmed null and void.

After Brown's death, Respondent and Petitioners filed actions in the Aiken
County Probate Court to set aside Brown's 2000 will and charitable trust based on
fraud and undue influence. Respondent sought an elective share or an omitted
spouse's share of Brown's estate, as well as a share for her son with Brown. The
probate court transferred the matters to the circuit court in Aiken County.
Respondent and Petitioners reached a settlement with Brown's Estate, and the circuit
court issued an order approving the settlement. On appeal, this Court affirmed in
part, reversed in part, and remanded the matter to the circuit court, finding the
settlement was improper. Wilson v. Dallas, 403 S.C. 411, 743 S.E.2d 746 (2013).

In 2014, following the remand, the circuit court took up Respondent's claims
for an elective share or an omitted spouse's share of Brown's estate, as well as
Respondent's motion for partial summary judgment on the issue of the legal validity
of her ceremonial marriage to Brown. The LSA also filed a summary judgment
motion, asserting Respondent could not establish that she is Brown's surviving
spouse because her marriage to Brown was legally impossible under South Carolina
law. The LSA contended Respondent's marriage to Brown in 2001 was invalid
because she still had a marriage of record with Ahmed at that time, citing S.C. Code
Ann. § 20-1-80 (providing a marriage contracted while a party has a living spouse is
void ab initio unless one of several exceptions applies). The LSA also contended
that, while the status of Respondent's first marriage is binding on the world (i.e., it
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is annulled), the underlying factual findings in the family court's 2004 annulment
order (such as the finding that Ahmed had three wives in Pakistan in 1997) were not
conclusive as to nonparties who had no opportunity to litigate those points.
Petitioners submitted memoranda and documents in support of the LSA's motion
and opposed Respondent's motion.* The parties also submitted a Joint Stipulation
of Facts summarizing the facts on which they were able to agree.

The circuit court granted Respondent's motion for partial summary judgment
on the issue of Respondent's status and denied the LSA's in a 2015 order, finding as
a matter of law that Respondent is the surviving spouse of Brown. The circuit court,
relying on the family court's 2004 annulment order (which it found was conclusive
of the facts recited therein and binding on Petitioners), ruled Respondent's first
marriage to Ahmed was void ab initio due to Ahmed's bigamy, so Respondent had
no legal impediment to her marriage with Brown in 2001 and their marriage was
valid. The circuit court further found Respondent and Brown had not annulled their
2001 marriage or divorced prior to Brown's death in 2006.

The court of appeals affirmed the circuit court's determination that
Respondent was Brown's surviving spouse.®> In re Estate of Brown, 424 S.C. 589,
818 S.E.2d 770 (Ct. App. 2018). The court of appeals reasoned Petitioners lacked
standing to challenge the annulment order, just as Brown did not have standing to
intervene in the annulment action, and any rights Petitioners have are derivative from
Brown. The court noted Brown availed himself of the method he could use to
invalidate his marriage to Respondent by bringing his own annulment action, but the

* The documents included a 2014 affidavit from a Georgia attorney and a 2008
affidavit from an attorney in Pakistan, both of whom stated they contacted Ahmed
(who was in Pakistan) in 2008, and he informed them that he was not married at the
time of his 1997 marriage ceremony with Respondent and that he and Respondent
lived together after the wedding. The Georgia attorney stated he spoke to Ahmed
by phone in early 2008 and then secured the attorney in Pakistan to follow up with
Ahmed in person.

> Before the court of appeals issued its opinion, the LSA entered into a settlement
agreement with Respondent on behalf of the Estate and was permitted to withdraw
from the appeal. Petitioners indicate the validity of this settlement agreement is the
subject of a separate action.
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parties agreed to dismiss that action, and Brown did not bring another action during
his lifetime.°

The court of appeals rejected Petitioners' contention that they were not
disputing the annulment order's effect on Respondent's status, but only the
unchallenged factual findings, such as the fact that Ahmed had three wives at the
time of his marriage to Respondent. The court held Petitioners were collaterally
estopped from disputing those findings because (1) the annulment was actually
litigated, as the family court reviewed the evidence presented and found it was
sufficient to meet Respondent's burden of proof; (2) the validity of the marriage of
Respondent and Ahmed was determined in the annulment action; and (3) the facts
were necessary to support the judgment.

The court of appeals agreed with the circuit court that the 2004 annulment
order was conclusive of all facts regarding Ahmed's marriage to Respondent and
further found the circuit court did not have subject matter jurisdiction to relitigate
the annulment order because only the family court has jurisdiction over annulments.’
Relying solely on the factual findings in the annulment order, the court of appeals
found Ahmed had at least three wives in Pakistan at the time of his marriage
ceremony with Respondent in 1997, so Respondent's and Ahmed's marriage was
bigamous and void ab initio. Consequently, the court of appeals agreed with the
circuit court that Respondent's recorded marriage to Ahmed was not an impediment
to Respondent's marriage to Brown, regardless of whether there was an annulment
order in place resolving Respondent's first marriage.

The court of appeals acknowledged that in Lukich v. Lukich, 379 S.C. 589,
666 S.E.2d 906 (2008), this Court analyzed section 20-1-80 of the South Carolina
Code and held an annulment order did not "relate back" to resuscitate a marriage that

6 As part of that settlement, Respondent agreed to never claim she was Brown's
common-law wife. Petitioners contend Brown did not believe his marriage to
Respondent was valid and wanted to preclude the alternative establishment of a
common-law marriage. See Byers v. Mount Vernon Mills, Inc., 268 S.C. 68, 71, 231
S.E.2d 699, 700 (1977) (stating removal of an impediment to marriage does not
convert a bigamous marriage to a common-law marriage and noting "there must be
a new mutual agreement, either by way of civil ceremony or by way of a recognition
of the illicit relation and a new agreement to enter into a common[-]law marriage").

7 We agree with Petitioners that subject matter jurisdiction is not implicated here.
Petitioners did not seek to overturn the annulment or the family court's order.
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violated the statute. The court of appeals found Respondent's situation was
distinguishable, however, because, unlike in Lukich, Respondent's first recorded
marriage was bigamous (based on the perceived conclusiveness of the findings in
the annulment order) and, therefore, void ab initio. As a result, the court of appeals
reasoned Respondent's second recorded marriage could not be bigamous because her
first recorded marriage was never valid. The court of appeals held the rule
announced in Lukich—that an annulment order cannot retroactively validate a
bigamous marriage—is limited to situations where the first marriage is merely
voidable, not void, as voidable marriages are valid until one of the parties elects to
end the marriage, but a bigamous marriage is never valid. This Court granted the
petition for a writ of certiorari filed by Petitioners.

II. DISCUSSION

Petitioners contend the court of appeals erred in upholding the circuit court's
ruling that Respondent is Brown's surviving spouse as a matter of law. We agree
and begin our analysis by examining (A) the effect of the annulment order, followed
by (B) the application of section 20-1-80 of the South Carolina Code.

A.  Effect of In Rem Annulment Order on Nonparties

Petitioners argue the court of appeals erred in holding the findings of fact
underlying the 2004 annulment order are binding on them and that they are
collaterally estopped from challenging those facts in this estate matter. Petitioners
assert the order annulling the marriage of Respondent and Ahmed is an in rem order
to establish the parties' status. Petitioners contend, however, that third parties are
not bound by the underlying factual findings in the order. Petitioners emphasize that
they do not—and concede that they could not—challenge the grant of the annulment
to Respondent and its declaration as to Respondent's status, and they state nothing
in the current litigation will resurrect Respondent's marriage to Ahmed.

Petitioners maintain the annulment order was effectively obtained by default,
as Ahmed did not appear at the hearing, so the facts put forth by Respondent were
never litigated by an opposing party. Petitioners assert Respondent has never
actually shown that Ahmed had three wives in Pakistan when she married him in
1997; rather, in seeking the annulment, Respondent merely offered her unchallenged
testimony that Ahmed made a statement to this effect after their wedding ceremony.
Petitioners point out that no marriage certificates or any other evidence has ever been
produced to show Ahmed was previously married. Moreover, Respondent has
stipulated that she possesses no documents or other tangible evidence to establish
that Ahmed was married to someone else when he married her. Petitioners state that,
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in the absence of the annulment order being treated as conclusive of the facts recited
therein, the court of appeals erred in holding Ahmed had three wives at the time of
his marriage ceremony with Respondent, and that Respondent was, therefore,
Brown's surviving spouse as a matter of law.?

"In rem actions generally are instituted to determine the status of property and
the rights of individuals with respect thereto." 1 Am. Jur. 2d Actions § 29 (2016).
"A proceeding in rem is not confined to determining the status of inanimate things
but extends to the status of individuals and their relations to others." Id.

Respondent's action for an annulment, in which she served Ahmed with notice
by publication, is an action in rem that acts only upon the status of the parties. See
Mazzei v. Cantales, 112 A.2d 205, 207 (Conn. 1955) ("Marriage does create a
status."); 4 Am. Jur. 2d Annulment of Marriage § 1 (2018) (both an annulment and
a divorce "relate to the marriage status"); see also Estate of Walton, 794 P.2d 131,
133 (Ariz. 1990) (stating "the import of designating a proceeding as in rem relates
to the effect of the judgment"). "It s ancient law  that a
judgment in rem is res judicata as to all the world with regard to the res or status
that is determined therein." Presbrey v. Presbrey, 179 N.Y.S.2d 788, 792 (App. Div.
1958), aff'd, 168 N.E.2d 135 (N.Y. 1960).

The Supreme Court of the United States has long recognized, however, that it
is misleading to broadly state that an in rem judgment is binding on all the world.
The judgment is binding on the world, including nonparties, only as to the decision
regarding status, but it is not conclusive or binding on nonparties as to the underlying
facts upon which the decision is based, even those facts that are essential to its
determination:

"If a competent court . . . divorces a couple, or establishes
a will, . . . the couple is divorced, [and] the will is
established as against all the world, whether parties or not,
because the sovereign has said that it shall be so. ... But
. . . the judgment, because conclusive on all the world in
what we may call its legislative effect, is [not] equally
conclusive upon all as an adjudication of the facts upon
which it is grounded. On the contrary, those judgments . .
. are said to be conclusive evidence of the facts upon which

8 Petitioners also assert there is evidence in the record that Ahmed was not married
based on, inter alia, his 1997 Texas marriage license with Respondent, in which he
affirmed that he was not married, and the affidavits submitted (see supra note 4).
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they proceed only against parties who were entitled to be
heard before they were rendered. . . . We may lay on one
side, then, any argument based on the misleading
expression that all the world are parties to a proceeding in
rem. This does not mean that all the world are entitled to
be heard; and, as strangers in interest are not entitled to
be heard, there is no reason why they should be bound by
the findings of fact, although bound to admit the title or
status which the judgment establishes." We think that this
quotation expresses the correct rule and that it is sustained
by the decisions of this court.

Tilt v. Kelsey, 207 U.S. 43, 52-53 (1907) (emphasis added) (citation omitted) (last
omission in original); see also Gratiot Cty. State Bank v. Johnson, 249 U.S. 246,
248-49 (1919) (stating a judgment in rem "is not res judicata as to the facts or as to
the subsidiary questions of law on which it is based, except as between parties to the
proceeding or privies thereto," and observing "[t]he rule finds abundant illustration
in cases dealing with decedents' estates and in cases involving the marriage status"
(citations omitted)).

"The general rule applicable to proceedings in rem affecting a marital status"
is that the judgment is conclusive upon all persons as to existence of the status, but
the judgment will not bind anyone personally unless the court has jurisdiction over
the individual, and it is not conclusive as to a fact upon which the judgment is based
except as between persons who have actually litigated the existence of the fact. In
re Holmes' Estate, 52 N.E.2d 424,429 (N.Y. 1943) (quoting Restatement of the Law
of Judgments § 74).

We agree with Petitioners that the in rem annulment order simply determined
Respondent was thereafter free to remarry. The underlying factual findings as to
her marriage ceremony with Ahmed and, more specifically, Ahmed's true marital
status in 1997, do not bind those who had no opportunity to be heard on the matter.
Cf. Gaines v. Relf, 53 U.S. 472,539 (1851) (stating "the naked confession of Desgrange,
that he had been guilty of bigamy, . . . is incompetent evidence, and inadmissible against"
the executors of Daniel Clark).

To the extent the court of appeals held Petitioners were precluded from
contesting any findings in the annulment order because Brown did not pursue his
own annulment action against Respondent and Petitioners' rights were derivative
from Brown, we find Brown's actions are not determinative of Petitioners' rights.
The fact that Brown did not pursue his own annulment action is not determinative
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of his marital status in this estate proceeding to ascertain if Brown has a surviving
spouse, as a void marriage may be challenged at any time, even after the death of a
spouse. See Morris v. Goodwin, 148 A.3d 63, 70 n.4 (Md. Ct. Spec. App. 2016)
("[C]ourts have ruled that void marriages may be challenged by third parties after
the death of one of the married parties."); In re Estate of Toutant, 633 N.W.2d 692,
697 (Wis. Ct. App. 2001) ("[A] marriage can be declared null and void after the
death of a spouse."); see also Estate of Randall, 999 A.2d 51, 52 (D.C. 2010) (stating
"a marriage void ab initio 1s subject to collateral attack at any time whereas a
marriage merely voidable cannot be annulled after the death of either spouse"
(citation omitted)).

As for the finding of the court of appeals that the doctrine of collateral estoppel
precluded Petitioners from examining the underlying factual findings in the
annulment order, we find the doctrine is not applicable. Petitioners were not parties
to the annulment order, were not privies with a party, and the issue was effectively
decided by default, so the issues disputed here were not actually litigated.

"Under the doctrine of collateral estoppel, once a final judgment on the merits
has been reached in a prior claim, the relitigation of those issues actually and
necessarily litigated and determined in the first suit are precluded as to
the parties and their privies in any subsequent action based upon a different claim."
Roberts v. Recovery Bureau, Inc., 316 S.C. 492, 495-96, 450 S.E.2d 616, 619 (Ct.
App. 1994) (emphasis added). The validity of Brown's and Respondent's purported
marriage was not litigated in Respondent's annulment action against Ahmed.

In addition, Ahmed did not appear at the annulment proceeding and did not
litigate any issue regarding the annulment. Neither the reluctance of Respondent's
counsel to move for an entry of default nor counsel's one-sided presentation of
evidence alters the fact that the annulment was uncontested. Collateral estoppel does
not apply to default judgments because the factual issues were never actually
litigated. See State v. Bacote, 331 S.C. 328, 331, 503 S.E.2d 161, 163 (1998) ("In
the context of a default judgment, collateral estoppel or issue preclusion does not
apply because an essential element of that doctrine requires that the claim sought to
be precluded actually have been litigated in the earlier litigation." (citing 50 C.J.S.
Judgments § 797 (1997))); Kunst v. Loree, 404 S.C. 649, 746 S.E.2d 360 (Ct. App.
2013) (stating the essential element requiring that the claim was actually litigated is
not met where there is a default). Thus, collateral estoppel is not applicable in this
case.

Even if the matter had actually been litigated, Petitioners were not parties or
in privity with a party. The parties to the annulment action were Respondent and
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Ahmed. Respondent argues to this Court (1) that Brown paid for all or part of
Respondent's legal fees for the annulment, so he was in privity with Respondent, and
(2) since Brown is Petitioners' father, Petitioners are in privity with Brown as his
relatives, and (3) Petitioners are, by extension, in privity with a party and are bound
by the findings in Respondent's annulment order. Respondent's allegation of privity
has no merit. Brown's purported financial assistance in obtaining the annulment,
without any evidence that Brown directed or controlled the litigation, does not place
him in privity with Respondent and does not bind Petitioners.” Moreover,
Petitioners' relationship with Brown as his children does not place them in privity
with a party. See Roberts, 316 S.C. at 496, 450 S.E.2d at 619 ("'Privity' as used in
the context of collateral estoppel, does not embrace relationships between persons
or entities, but, rather deals with a person's relationship to the subject matter of the
litigation. Privity is not established from the mere fact that persons may happen to
be interested in the same question or in proving or disproving the same state of facts
or because the question litigated was one which might affect such other person's
liability as a judicial precedent in a subsequent action." (citation omitted)).

Based on the preceding, we conclude Petitioners are not bound by the factual
findings in the annulment order and are not collaterally estopped from litigating
whether Ahmed had the capacity to marry Respondent.!® See id. at 496, 450 S.E.2d
at 619 ("Due process prohibits estopping some litigants who never had a chance to
present their evidence and arguments on a claim, despite one or more existing
adjudications of the identical issue which stand squarely against their position."); cf.
Scarboro v. Morgan, 64 S.E.2d 422, 424 (N.C. 1951) (stating "the heirs-at-law of

? The parties stipulated that Brown did not intervene in the annulment action, and he
was not a client of Respondent's attorney. See, e.g., E.I. Du Pont de Nemours & Co.
v. Sylvania 1. Corp., 122 F.2d 400, 405 (4th Cir. 1941) (holding "mere assistance in
the defense of a case is insufficient to bind a person not joined as a party," as it is
participation in the trial and control of the litigation that will bind one who is not a
party of record).

10 The validity of a marriage is usually determined by the jurisdiction where it is
contracted and will be recognized in another state unless "such recognition would be
contrary to a strong public policy of that State." Zwerling v. Zwerling, 270 S.C. 685,
686, 244 S.E.2d 311, 312 (1978) (quoting 52 Am. Jur. 2d Marriage § 82). Since
Respondent's 1997 marriage to Ahmed occurred in Texas, Texas law could be
implicated in determining its validity, but no issue has been raised in this regard.
The validity of Brown's South Carolina marriage to Respondent is properly
examined under South Carolina law.
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Everette Scarboro, not being parties to the action in Wilson County, are not bound
by the annulment judgment"). Since the factual findings underlying the annulment
order are not conclusive, the grant of summary judgment in favor of Respondent is
reversible error.

B. Application of Section 20-1-80

Petitioners further contend the court of appeals erred in finding Respondent
was Brown's surviving spouse because Respondent's marriage to Brown violated
section 20-1-80 of the South Carolina Code as a matter of law, where Respondent
did not resolve her first marriage before contracting marriage with Brown.

The South Carolina General Assembly has established detailed procedures
regarding the issuance and recordation of marriage licenses and certificates in this
state to maintain the accuracy and accessibility of information affecting the public
interest. The General Assembly has deemed it unlawful for any person to contract
marriage within this state without first procuring a marriage license. S.C. Code Ann.
§ 20-1-210 (2014); see also id. § 20-1-280 (imposing a penalty for anyone furnishing
a false affidavit to procure a license).

"The form of license and certificate of marriage shall be prescribed and
furnished by the State Registrar and shall contain information required by the
standard certificate as recommended by the national agency in charge of vital
statistics, all of which are declared necessary for registration, identification, legal,
health[,] and research purposes, with such additions as are necessary to meet
requirements imposed by the State." Id. § 20-1-310 (emphasis added). For
uniformity, the Division of Vital Statistics of the Department of Health and
Environmental Control (DHEC) is responsible for printing and distributing the forms
to be used by all probate courts in this state. Id. § 20-1-320.

A probate court judge or the clerk of court shall issue a license upon the filing
of an application, the lapse of at least twenty-four hours, the payment of the fee
provided by law, and "the filing of a statement, under oath or affirmation, to the
effect that the persons seeking the contract of matrimony are legally entitled to
marry, together with the full names of the persons, their ages, and places of
residence." Id. § 20-1-230(A).

The probate judge or clerk of court who issued the marriage license must
(upon the return of copies by the person who performed the wedding ceremony)
"record and index such [marriage] certificate in a book kept for that purpose and
send one copy to the Division of Vital Statistics of [DHEC] within fifteen days after
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the marriage license is returned to his offices." Id. § 20-1-340. Thereafter, DHEC
must "properly file and index every marriage license and certificate and may provide
a certified copy of any license and certificate upon application of proper parties
except that upon request the Department of Social Services or its designee must be
provided at no charge with a copy or certified copy of a license and certificate for
the purpose of establishing paternity or establishing, modifying, or enforcing a child
support obligation." Id. § 20-1-350.

In section 20-1-80, entitled, "Bigamous marriage shall be void; exceptions,"
the General Assembly has declared all marriages contracted while a party has a
living spouse are void, unless one of three specified circumstances is established:

All marriages contracted while either of the parties
has a former wife or husband living shall be void. But this
section shall not extend [1] to a person whose husband or
wife shall be absent for the space of five years, the one not
knowing the other to be living during that time, [2] not to
any person who shall be divorced[,] or [3] [to any person]
whose first marriage shall be declared void by the
sentence of a competent court.

Id. § 20-1-80 (emphasis added). By the plain reading of this statute, the General
Assembly has not declared every bigamous marriage void ab initio; there are
exceptions. The first two circumstances, absence for five years and divorce, are not
implicated here. Petitioners contend the third exception highlighted in section 20-
1-80, the party's first marriage has been declared void by a competent court, required
Respondent to obtain a court order declaring her first recorded marriage void before
entering into a second marriage.

Petitioners argue this Court indicated in Lukich v. Lukich, 379 S.C. 589, 666
S.E.2d 906 (2008) that section 20-1-80 focuses on the parties' status at the time a
marriage is undertaken, so an annulment order cannot retroactively validate a
bigamous marriage entered into prior to the issuance of the annulment. Petitioners
assert it is undisputed that, at the time of Respondent's marriage ceremony with
Brown in 2001, she had not annulled her first marriage to Ahmed. Consequently,
pursuant to section 20-1-80 and Lukich, Respondent's 2004 annulment could not
retroactively validate Respondent's 2001 marriage to Brown. Petitioners assert the
statute applies on its face to "[a]ll marriages," without limitation, and it requires the

first marriage to be "declared void by the sentence of a competent court" (emphasis
added).
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Petitioners state vital public policy concerns underlie section 20-1-80, which
"simply requires spouses who have previously obtained a marriage license and
participated in a marriage ceremony to annul that marriage before attempting to
marry again." Petitioners contend "Lukich and its strict construction of Section 20-
1-80 are entirely dispositive of this appeal as a matter of law . . . ." They note all
annulments declare a defective marriage void ab initio, so Respondent's attempt to
distinguish between void and voidable marriages is not warranted in the context of
section 20-1-80.

Respondent, in turn, argues the rule in Lukich 1s limited to the facts of that
case, which involved a voidable first marriage that was terminated based on a
spouse's intoxication, not a marriage that was void ab initio for bigamy. Respondent
contends bigamous marriages are not legal marriages and are never valid.
Respondent maintains her marriage to Ahmed was void ab initio because Ahmed
was already married. As aresult, Respondent states, there was no legal first marriage
that would serve as an impediment to her marriage to Brown.

Respondent contends a voidable marriage is a valid marriage until one party
elects to procure an annulment, and an annulment is not needed for a void marriage.
Respondent states this distinction is not at odds with the holding in Lukich, which
recognized that, although an annulment renders a marriage void ab initio for most
purposes, it cannot resurrect a bigamous second marriage because, at the time the
second marriage was contracted, the individual had a lawful spouse. Here, however,
Respondent asserts she did not have a lawful spouse, as Ahmed did not have the
capacity to marry her.

Determining the meaning of a statute is a question of law. See Town of
Summerville v. City of N. Charleston, 378 S.C. 107, 110, 662 S.E.2d 40, 41 (2008)
("Determining the proper interpretation of a statute is a question of law, and this
Court reviews questions of law de novo.").

We first note Respondent's arguments presuppose that Petitioners are
conclusively bound by the factual finding in the family court's annulment order that
Ahmed had three wives in Pakistan (and that his marriage to Respondent was,
therefore, bigamous). For the reasons discussed in the preceding section of this
opinion, the annulment order does not bind third parties such as Petitioners to this
factual finding, as they had no opportunity to contest this point. Further, Respondent
has stipulated that she has no evidence that Ahmed had three wives in Pakistan, other
than her own (unchallenged) testimony at the annulment hearing regarding Ahmed's
alleged statement to this effect. Cf. Gaines, 53 U.S. at 534 ("The great basis of
human society throughout the civilized world 1s founded on marriages and legitimate
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offspring; and to hold that either of the parties could, by a mere declaration, establish
the fact that a marriage was void, would be an alarming doctrine."). Consequently,
we agree with Petitioners that the alleged bigamous nature of Respondent's first
marriage was never established in this estate matter.

However, even assuming Respondent's first marriage was, in fact, bigamous,
we disagree with Respondent's interpretation of section 20-1-80 and this Court's
holding in Lukich. Lukich presented a bright-line rule based on the plain language
of the statute—all marriages contracted while a party has a living spouse are invalid
unless the party's first marriage has been "declared void" by an order of a competent
court (assuming the other statutory exceptions do not apply). We noted that, "[i]n
construing a statute, we need not resort to rules of construction where the statute's
language is plain." Lukich, 379 S.C. at 592, 666 S.E.2d at 907.

As we explained in Lukich, the statute looks to only a single point in time, the
date of contracting the subsequent marriage, and it does not contemplate either a
prospective or retroactive perspective:

The statute speaks to the status quo at the time the
marriage was contracted, and does not contemplate either
a prospective or a retroactive perspective. Any other
construction of § 20—1-80 would lead to uncertainty and
chaos.

Id. at 593, 666 S.E.2d at 907 (emphasis added).

Respondent asserts the effect of the statute (i.e., whether it is retroactive)
should turn on the basis for the annulment. We rejected this contention by the
appellant in Lukich, stating it is the rule set forth in section 20-1-80, not its
exceptions, which is paramount. See id. at 592 n.2, 666 S.E.2d at 907 n.2. We have
previously noted that "[t]his law first appears [in the civil context] in the Revised
Statues of 1873 ...." Davis v. Whitlock, 90 S.C. 233, 237,73 S.E. 171, 172 (1911).
To date, the General Assembly has not carved out any exceptions to the requirement
that a party obtain a declaration of voidness from a competent court, and we decline
to impose an alternative reading that the General Assembly did not set forth in the
plain language of the statute.

We agree with Respondent that most bigamous marriages are void ab initio
by law as a matter of public policy. However, also as a matter of public policy, and
to protect the state's interest in the accurate recording of marriages, the failure to
resolve a prior marriage of record is also undesirable. Section 20-1-80 promotes the
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state's need for accurate public records by ensuring a marriage entered in the public
record is terminated before an individual enters into another marriage of record. As
we stated in Lukich, it 1s the status of the parties at the time of contracting the
subsequent union, without the official resolution of a prior union, that the statute
prohibits in order to protect societal interests. Cf. Carnie v. Carnie, 252 S.C. 471,
477,167 S.E.2d 297, 300 (1969) (observing "the well established proposition that
the state itself is a silent party to all divorce proceedings and that it is the duty of the
court to protect the interest of the state therein").

As noted above, the General Assembly has set forth detailed procedures to be
followed in the recording and indexing of marriage certificates, which it has stated
are vital "for registration, identification, legal, health[,] and research purposes." See
S.C. Code Ann. § 20-1-310. At the time Respondent contracted marriage with
Brown, public records showed Respondent entered into a marriage in Texas in 1997
and then a purported marriage in South Carolina in 2001. In our view, section 20-
1-80 requires that the resolution of the 1997 marriage be placed upon the public
record prior to the subsequent marriage so that the records accurately reflect the
parties' status as married or unmarried. See generally 11 Am. Jur. 2d Bigamy § 4
(2019) (stating where a statute specifies exceptions to bigamy that includes a
declaration of voidness by a court, the voidness generally must be declared by a
competent court prior to entering the second marriage).

While we acknowledge there is some authority for the proposition that a
marriage that is deemed void ab initio by statute need not be declared so by a court,
we believe section 20-1-80, a civil statute,!! contemplates an orderly procedure for
this determination that precludes a party from unilaterally and privately concluding
a prior marriage is defective. Without a formal declaration that a marriage is void
by a competent court, the public record will continue to show an existing marriage.
Moreover, it is possible that a party could falsely claim (or mistakenly believe) that
a marriage 1s bigamous, so requiring this point to be established in a formal setting
with admissible evidence provides a verifiable method for ascertaining the parties'
marital status. Cf. Perlistein v. Perlstein, 204 A.2d 909, 911-12 (Conn. 1964)
(stating a marriage ceremony gives rise to a presumptively valid status of marriage
that persists unless and until it is overthrown by evidence in an appropriate judicial
proceeding; the court stated "[n]o mere claim of bigamy, whether made in a pleading
or elsewhere, would establish that a marriage was bigamous," and "[t]he state's
concern in the marriage status of its domiciliaries imperatively demands that the

1" Section 20-1-80, a civil statute, is distinguishable from the criminal offense of
bigamy, currently found in section 16-15-10 of the South Carolina Code.
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invalidity of the purported marriage be judicially determined before that invalidity
be accepted"); State v. Crosby, 420 P.2d 431, 433 (Mont. 1966) (reasoning that,
where a statute proclaims the methods to avoid a subsequent marriage from being
declared bigamous, one of which being that the marriage has been declared void by
a court of competent jurisdiction, "such a determination of voidness cannot be made
by the person involved"; rather, it must be made by a court of competent
jurisdiction).

Public records have long played an essential role in society. Official records
are kept of each individual's birth, marriage, divorce, and death. These vital records
provide a confirmation of status that can be determinative of a person's rights in
many contexts. See generally Murray v. Supreme Lodge of New England Order of
Prot., 52 A. 722,723 (Conn. 1902) ("From a very early period our law has provided
for the record of births, deaths, and marriagesin some way by some
public official. The first act of this kind seems to have been passed in 1664 [], and
ever since that time our statute book has contained provisions [regarding] the making
and preservation of such records.").

This state's abiding interest in the accuracy of its records regarding a party's
marital status is underscored by the fact that a panoply of rights, privileges, and
responsibilities are legislatively created by a valid marriage. For example, under the
South Carolina Code, a spouse has a vested special equity and ownership right in
marital property (§ 20-3-610); may consent to medical treatment for the other (§ 44-
66-30); has homestead protections (§ 15-41-30); has the right to bring a claim for
loss of consortium (§ 15-75-20); 1s given preference for appointment as the spouse's
guardian (§ 62-5-308); is entitled to various tax benefits, such as the two wage-earner
credit for married individuals (§ 12-6-3330); has the right to claim an evidentiary
privilege for marital communications (§ 19-11-30); has insurance conversion
privileges (§ 38-71-170); has rights to alimony (§ 20-3-130), child custody (§ 20-3-
160), and the equitable distribution of property in the event of a divorce (§ 20-3-
620); is entitled to pursue a claim for wrongful death of a spouse (§ 15-51-20); may
receive an award of workers' compensation benefits as the surviving spouse (§ 42-
9-290); and is protected from disinheritance via the provisions for an elective share
(§ 62-2-201) and for an omitted spouse's share (§ 62-2-301). These rights,
privileges, and responsibilities that are incident to a marriage are universally
recognized in other jurisdictions. See Baehr v. Lewin, 852 P.2d 44, 59 (Haw.
1993), as clarified on reconsideration (May 27, 1993) (outlining "a number of the
most salient marital rights and benefits"), and abrogated by Obergefell v. Hodges,
135 S. Ct. 2584 (2015); Baker v. State, 744 A.2d 864, 883—-84 (Vt. 1999) (discussing
"the benefits and protections incident to a marriage license").
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The recording of a marriage license creates an obstacle to a subsequent
marriage until such time as the obstacle is removed by court order. If individuals do
not comply with the proper protocols for entering into and documenting a valid
marriage under state law, the public records will not be accurate, and the
determinations on which those records are based will likewise be faulty. For this
reason, compliance serves not only the interests of the individual parties entering
into a marriage, but also the public interest, and it advances a state's public policy of
affording notice of its residents' status to all concerned.

In the current appeal, because it is undisputed that, at the time Respondent
contracted marriage with Brown in 2001, she had not resolved her first recorded
marriage (to Ahmed), her marriage to Brown was void ab initio and "there was
nothing to be 'revived' by the annulment order" Respondent obtained in 2004. See
Lukich, 379 S.C. at 592, 666 S.E.2d at 907 (stating a bigamous married is void ab
initio and cannot be revived by the subsequent conduct of the parties); 11 Am. Jur.
2d Bigamy § 4 (2019) (stating some authorities hold that "voidness of the former
marriage must be declared by a court of competent jurisdiction, and the fact that
under a civil statute a prior marriage was void from the beginning because of the fact
that at the time of the prior marriage the accused had another wife does not render
subsequent marriages nonbigamous"); see also Davis, 90 S.C. at 246, 73 S.E. at 175
("The tendency of the courts of this country is ... to hold that, where the relation
began as meretricious, it cannot be converted into a marriage by the mere removal
of the obstacle to marriage without some subsequent agreement to be husband and
wife.").

The uncertainty that arose as to Respondent's marital status in the current case
and the lengthy legal process that ensued, to the detriment of all those concerned, is
precisely the type of problem section 20-1-80 addresses by requiring the orderly
recording of marriages and any terminations to facilitate the accuracy of the public
record.'?> While the inability to readily determine Brown's heirs has needlessly
diminished Estate assets, we are concerned that it has also had detrimental effects
on numerous unknown persons who are not parties to this appeal. Brown's estate
planning documents indicated that he intended the bulk of his wealth to be used to
support his charitable trust, which he specifically declared was to "be used solely for

12 Because the preceding issues are dispositive, we need not reach Petitioners'
remaining arguments. See Futch v. McAllister Towing of Georgetown, Inc., 335 S.C.

598, 613,518 S.E.2d 591, 598 (1999) (observing an appellate court need not address
remaining issues when the determination of another point is dispositive).
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the tuition, educational expenses, and financial assistance of . . . children, youth, or
young adults ([w]ho are both qualified and deserving)" of financial assistance to
further their education in South Carolina and Georgia. Wilson v. Dallas, 403 S.C.
411,417,743 S.E.2d 746, 750 (2013). The ongoing litigation since Brown's passing
has thwarted his expressed wish that his estate be used for educational purposes, a
fact confirmed by the parties in this case, who acknowledged that no scholarships
have been paid for students to date, a point we find both extraordinary and
lamentable.

III. CONCLUSION

Based on the foregoing, we conclude Respondent is not the surviving spouse
of Brown. Consequently, we reverse the decision of the court of appeals and remand
the matter to the circuit court for further proceedings. Upon remand, the circuit court
shall promptly proceed with the probate of Brown's estate in accordance with his
estate plan.

REVERSED AND REMANDED.

KITTREDGE, HEARN and JAMES, JJ., concur. FEW, J., concurring
in a separate opinion.
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JUSTICE FEW: I completely agree with the majority's well-reasoned analysis of
section 20-1-80 of the South Carolina Code (2014) in Section II.B of the majority
opinion. | concur in Section II.B and the conclusion the majority sets forth in
Section III. Respectfully, I would not reach the issues addressed in Section I1.A.
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The Supreme Court of South Carolina

In the Matter of David Paul Traywick, Respondent.

Appellate Case No. 2020-000869

ORDER

The Office of Disciplinary Counsel asks this Court to place Respondent on interim
suspension pursuant to Rule 17(b), RLDE, Rule 413, SCACR. The petition also
seeks appointment of the Receiver to protect the interests of respondent's clients

and assume responsibility over Respondent's law practice bank accounts pursuant
to Rule 31, RLDE, Rule 413, SCACR.

IT IS ORDERED that Respondent's license to practice law in this state is
suspended until further order of this Court.

IT IS FURTHER ORDERED that Peyre Thomas Lumpkin, Esquire, is hereby
appointed to assume responsibility for Respondent's client files, trust account(s),
escrow account(s), operating account(s), and any other law office accounts
respondent may maintain. Mr. Lumpkin shall take action as required by Rule 31,
RLDE, Rule 413, SCACR, to protect the interests of respondent's clients. Mr.
Lumpkin may make disbursements from Respondent's trust account(s), escrow
account(s), operating account(s), and any other law office accounts Respondent
may maintain that are necessary to effectuate this appointment.

This Order, when served on any bank or other financial institution maintaining
trust, escrow and/or operating account(s) of respondent, shall serve as an injunction
to prevent respondent from making withdrawals from the account(s) and shall
further serve as notice to the bank or other financial institution that Peyre Thomas
Lumpkin, Esquire, has been duly appointed by this Court.

Finally, this Order, when served on any office of the United States Postal Service,
shall serve as notice that Peyre Thomas Lumpkin, Esquire, has been duly
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appointed by this Court and has the authority to receive Respondent's mail and the
authority to direct that respondent's mail be delivered to Mr. Lumpkin 's office.

Mr. Lumpkin's appointment shall be for a period of no longer than nine months
unless an extension of the period of appointment is requested.

s/ Donald W. Beatty C.J.
s/ John W. Kittredge J.
s/ Kaye G. Hearn J.
s/ John Cannon Few J.
s/ George C. James, Jr. J.

Columbia, South Carolina
June 12, 2020
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The Supreme Court of South Carolina

In the Matter of Efia Nwangaza, Petitioner.

Appellate Case No. 2019-001265

ORDER

By opinion dated October 10, 2011, this Court suspended Petitioner from the
practice of law in South Carolina for nine months. /n re Nwangaza, 396 S.C. 235,
721 S.E.2d 777 (2011). Petitioner filed a petition for reinstatement pursuant to
Rule 33, RLDE, Rule 413, SCACR. Following a hearing, the Committee on
Character and Fitness recommended the Court reinstate Petitioner to the practice of
law with a condition.

We find Petitioner has met the requirements of Rule 33(f), RLDE, Rule 413,
SCACR. Accordingly, we grant Petitioner's petition and reinstate her to the
practice of law in this state with the condition that, no later than three months after
she returns to the practice of law, she submit quarterly reports regarding her trust
account activity to the Commission on Lawyer Conduct for a period of one year.!

s/ Donald W. Beatty C.J.
s/ John W. Kittredge J.
s/ Kaye G. Hearn J.

! These reports shall include copies of Petitioner's bank statements, including copies of her
cancelled checks, copies of her deposit records, a copy of her receipt and disbursement journal,
copies of her ledgers for any clients with a trust account balance or trust account activity, copies
of her monthly reconciliations, and any other financial records requested by the Commission as
needed to interpret the monthly reconciliations.
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s/ John Cannon Few

s/ George C. James, Jr.

Columbia, South Carolina
June 16, 2020
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Jimmy A. Richardson, II, Solicitor for the Fifteenth
Judicial Circuit, on Behalf of the 15th Circuit Drug
Enforcement Unit, Respondent,

V.

Twenty-One Thousand and no/100 Dollars ($21,000.00)
U.S. Currency and Various Jewelry, Defendant Property,
and Marvin Joshua White, Appellant.

Appellate Case No. 2017-002365

Appeal From Horry County
Cynthia Graham Howe, Master-in-Equity

Opinion No. 5732
Submitted May 8, 2020 — Filed June 17, 2020

REVERSED AND REMANDED

Ralph James Wilson, Jr., of Ralph Wilson Law PC, of
Conway, for Appellant.

James Richard Battle, II, of Battle Law Firm, LLC, of
Conway, for Respondent.

HILL, J.: After receiving information alleging Marvin Joshua White stored cash
he made from selling cocaine in a Wells Fargo safe deposit box, the Drug
Enforcement Unit (DEU) of the Fifteenth Circuit Solicitor's Office (Solicitor)
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obtained a search warrant for the box. Upon searching the box, the DEU discovered,
among other items, $21,000.00 in cash and some jewelry. The Solicitor initiated this
civil forfeiture action pursuant to sections 44-53-520 to- 540 of the South
Carolina Code (2017). Following a bench trial, the trial court issued an order
forfeiting the cash and jewelry. White now appeals, asserting the trial court
abused its discretion in failing to sanction the Solicitor for not responding to
White's discovery requests. We reverse the trial court's order and remand for
a new trial after adequate opportunity for discovery.

I. FACTS

The Solicitor brought this forfeiture action on May 19, 2015. White answered on
June 18, 2015. According to a certificate of service, White served the Solicitor with
interrogatories and a request for production on August 3, 2015. White's first four
interrogatories mirrored standard ones authorized by Rule 33(b) of the South
Carolina Rules of Civil Procedure, which in essence ask the other side to list their
proposed fact and expert witnesses, list documents that relate to the claim or defense,
provide any witness statements, and provide a summary of the witnesses' expected
testimony. White also asked five additional interrogatories tailored to the forfeiture
claim. White's request for production asked for disclosure of any photographs,
videos, witness statements, and documents related to the Solicitor’s allegations.

White never received a formal discovery response from the Solicitor. The case was
referred by consent to the master-in-equity, and a bench trial was held December 6,
2016. When the trial began, White asked for a continuance and to substitute his
current counsel, Ralph Wilson, Jr., with Thurmond Brooker. The trial court
explained it would grant White's motion to substitute counsel but would not continue
the trial. Brooker, however, did not feel comfortable representing White in the
absence of a continuance to allow him to prepare for trial. In light of the
circumstances, White chose to keep Wilson.

White then asked the trial court to exclude the Solicitor's witnesses and exhibits
because the Solicitor had not disclosed them in response to White's discovery
requests. White explained the only documents he had received from the Solicitor
consisted of three documents related to White's federal charges the Solicitor had
emailed him the week before trial. The Solicitor explained he had never seen White's
discovery requests and was not aware of them until the day of the trial. After
listening to both sides, the trial court stated, "I believe [White's counsel's] paralegal
that she mailed [the discovery request]. I believe [the Solicitor] when he says he
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didn't get it. I don't disbelieve either one of you." The trial court asked White why
he did not file a Rule 37, SCRCP, motion to compel or otherwise inform the Solicitor
he had not received discovery. White replied he had no obligation to file a motion
to compel as the burden was on the Solicitor to respond, and the correct remedy for
failure to respond to discovery was to exclude the evidence. The trial court
disagreed:

I'm going to go ahead and allow the case to go
forward. . .. I don't know what to do in a case like this
when [the Solicitor] has, as an officer of the court, said he
never received the discovery request. ... [A]nd I've got a
certificate of mailing that says that [White] sent the
document request. Then no motion to compel was ever
made where this could have been straightened out. I don't
know what else to do but allow the case to go forward.

The trial proceeded. During its case-in-chief, the Solicitor presented photographs,
warrants, cell-phone videos, and the testimony of a DEU agent—none of which had
been disclosed in discovery. At the conclusion of the trial, the trial court took the
case under advisement and later filed an order forfeiting the $21,000 and jewelry.

I1. DISCUSSION

A. Rule 37, SCRCP

The text of Rule 37, SCRCP, tells us a party does not need to file a motion to compel
to request a sanction for another party's failure to answer a properly served discovery
request. A party served with written discovery has a duty to answer it, unless the
party objects based on a stated reason or moves for a protective order. See Rules
26(c), 33(a), and 34, SCRCP; CFRE, LLC v. Greenville Cty. Assessor, 395 S.C. 67,
83, 716 S.E.2d 877, 885 (2011) ("An affirmative duty does exist to answer
interrogatories and respond to requests to produce."). If no answer, objection, or
motion is received, the discovering party may—but is not required to—move for a
court order compelling discovery. Rule 37(a)(2), SCRCP. The discovering party
may also make such a motion if it believes, in good faith, the answers it has received
are incomplete or the objections improper. Id.; Rule 37(a)(3), SCRCP. The court
may then issue an order compelling discovery; if the order is not obeyed, the court
may take appropriate action, including imposing sanctions pursuant to Rule 37(a)
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and (b), SCRCP. But if a party simply fails to respond to discovery, the discovering
party need not proceed under Rule 37(a) and (b); instead a remedy awaits in Rule
37(d), which allows "the court . . . on motion" to "make such orders in regard to the
failure as are just." Rule 37(d), SCRCP. The sanctions authorized by Rule 37(d)
are therefore available even to a discovering party who has not spoken up about his
adversary's silence. As we explained in Downey v. Dixon:

Rule 37(b) provides sanctions for the violation of an order
of the Court to provide or permit discovery. Rule 37(d),
on the other hand, provides for sanctions against a party
who fails to answer interrogatories or attend his own
deposition. The distinction between the two subdivisions
is that there must be an order of the Court before sanctions
are imposed under subdivision (b), while under
subdivision (d) a party may move directly for the
imposition of sanctions. See H. Lightsey & J. Flanagan,
South Carolina Civil Procedure 316 (1985) ("[Under Rule
37(d) ] sanctions may be imposed without obtaining an
order compelling discovery . . .."); 4A J. Moore, J. Lucas
& D. Epstein, Moore's Federal Practice § 37.05 at 37-100
(2d ed. 1984) (addressing the comparable Federal Rule:
"In short, if the party from whom discovery is sought
complies with the rule in question by making the initial
response, he has a right to refuse discovery until
compelled by court order, subject to the expenses of
determining the justification of his refusal; but if he does
not comply with the rule, he is subject to the sanctions set
forth in Rule 37(d)."); 8 C. Wright & A. Miller, Federal
Practice and Procedure § 2291 at 807 (1970) (addressing
the comparable Federal Rule: "No court order is required
to bring Rule 37(d) into play.").

294S8.C.42,441n.1,362 S.E.2d 317,318 n.1 (Ct. App. 1987) (alterations in original).
Rule 37(d), SCRCP, therefore empowered White with the right to request sanctions
against the Solicitor for failing to respond to White's discovery requests without first
filing a motion to compel. /d. at 44, 362 S.E.2d at 318; Callen v. Callen, 365 S.C.
618, 627, 620 S.E.2d 59, 63—64 (2005) (finding trial court has duty to delay trial to

43



determine whether exclusion of an undisclosed witness is appropriate, "regardless
whether the proponent of the testimony is allegedly in violation of a pre-trial order
or a court rule").

B. Discovery Remedies

Having decided White had the right to request sanctions, we next address whether
the trial court abused its discretion in refusing to impose them and allowing the trial
to proceed. A court must consider four factors when determining the appropriate
discovery sanction: the nature of discovery sought, the discovery stage of the case,
willfulness, and the degree of prejudice. CFRE, LLC, 395 S.C. at 82, 716 S.E.2d at
885. If the court does not consider these factors, an abuse of discretion occurs.
Teseniar v. Prof'l Plastering & Stucco, Inc., 407 S.C. 83, 94, 754 S.E.2d 267, 273
(Ct. App. 2014).

In Downey, we examined the prejudice prong of a discovery sanction:

An abiding maxim of the successful trial lawyer, like the
motto of the Boy Scouts, is "Be Prepared" . . . . The rights
of discovery provided by the Rules give the trial lawyer
the means to be prepared for trial. Where these rights are
not accorded, prejudice must be presumed and, unless the
party who has failed to submit to discovery can show a
lack of prejudice, reversal is required.

294 S.C. at 46, 362 S.E.2d at 319 (citations omitted). White argued the Solicitor's
failure to respond to discovery was prejudicial, amounting to a trial by ambush. The
Solicitor countered it was ambushed by White's failure to file a motion to compel.
The trial court agreed with the Solicitor, characterizing White's position as "not
exactly how it works in circuit court." The trial court denied White's motion for
sanctions and allowed the trial to proceed without examining the prejudice to White.
We appreciate the trial court's dilemma. The trial court (no doubt feeling ambushed
itself) may have believed it had only two choices: grant White's motion to exclude
the Solicitor's evidence, which would have rewarded White's strategic silence, or
deny it, rewarding the Solicitor's alleged discovery violation. But there was a third
way: calling a cease fire to give the Solicitor time to reveal evidence responsive to
White's discovery, thereby allowing White to assess its strength and, if necessary,
reconsider his trial strategy. Discovery can spark settlement, and parties often
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cannot fully explore settlement without a chance for full discovery. A continuance
would have been a rational way out of the dilemma, particularly given the dispute
over whether the Solicitor had received White's discovery request.

The use of a continuance as a remedy in similar discovery situations has long been
endorsed. See Callen, 365 S.C. at 627, 620 S.E.2d at 63—64 (holding trial court has
duty to delay trial to determine whether exclusion of undisclosed witness is
appropriate); Jumper v. Hawkins, 348 S.C. 142, 149, 558 S.E.2d 911, 915 (Ct. App.
2001) ("[T]he trial court is under a duty, when the situation arises, to delay the trial
for the purpose of ascertaining the type of [undisclosed] witness involved and the
content of his evidence, the nature of the failure or neglect or refusal to furnish the
witness' name, and the degree of surprise to the other party, including prior
knowledge of the name by said party." (quoting Laney v. Hefley, 262 S.C. 54, 59—
60,202 S.E.2d 12, 14 (1974))). The trial court abused its discretion by not delaying
the trial to scrutinize the nature of the undisclosed discovery, the prejudice to White,
and the need to stay the trial until discovery could finish. A court that does not use
discretion—or recognize it has discretion—when discretion exists commits an error
of law. See Callen, 365 S.C. at 627, 620 S.E.2d at 64. The prejudice to White is
presumed, and the Solicitor has not overcome the presumption. Downey, 294 S.C at
46,362 S.E.2d at 319.

We reverse the trial court's forfeiture order and remand to allow discovery to be
completed before a new trial. On remand, the trial court may also revisit White's
sanction motion if necessary. See Callen, 365 S.C. at 627, 620 S.E.2d at 64 ("We
do not mean to imply that the family court is precluded from admitting the same
testimony at the new hearing. We hold only that the court's failure to exercise
discretion below requires the new hearing."); Downey, 294 S.C. at 46 n.4, 362 S.E.2d
at 319 n.4.

Because our holding regarding discovery sanctions is dispositive and grants a new
trial, we have no need to address White's remaining issues. We decide this case
without oral argument. Rule 215, SCACR.

REVERSED AND REMANDED.

WILLIAMS and KONDUROS, JJ., concur.
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