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NOTICE

IN THE MATTER OF GEORGE K. LYALL, PETITIONER

On October 13, 1997, Petitioner was definitely suspended from the
practice of law for nine months. See In the Matter of Lyall, 328 S.C. 121, 492
S.E.2d 99 (1997). He has now filed a petition to be reinstated.

Pursuant to Rule 33(e)(2) of the Rules for Lawyer Disciplinary
Enforcement contained in Rule 413, SCACR, notice is hereby given that
members of the bar and the public may file a notice of their opposition to or
concurrence with the Petition for Reinstatement. Comments should be mailed
to:

Committee on Character and Fitness
P. O. Box 11330
Columbia, South Carolina 29211

These comments should be received no later than May 7, 2001.

Columbia, South Carolina

March 8, 2001



The Supreme Court of South Carolina

RE: Listsof Lawyers Suspended by the South Carolina Bar and
Commission on Continuing L egal Education and Specialization

The South Carolina Bar and Commission on Continuing Legal
Education and Specialization have furnished the attached lists of lawyers who
have been administratively suspended from the practice of law pursuant to
Rule 419(b), SCACR. Theselists are being published pursuant to Rule
419(d), SCACR. If these lawyers are not reinstated by the Bar or
Commission by April 1, 2001, they will be suspended by order of the
Supreme Court and will be required to surrender their certificates to practice

law in South Carolina. Rule 419(e), SCACR.

Columbia, South Carolina
March 12, 2001



Lawrence J. Alfieri
79 Kensington Rd.
Garden City, NY 11530

George S Blasiak
Wall Marjama & Bilinski

101 South Salina St., Ste. 400

Syracuse, NY 13202

Charles Clark 11l
Hicks, Casey & Barber
136 N. Fairground St.
Marietta, GA 30064

Joanne Schlueter Darling
231 County Rd. #712
Jonesboro, AR 72401-8003

Edward Bilbro Davis
Ellis, Lawhorne & Sims
P O Box 2285
Columbia, SC 29202

MaryAnn Dean

Lexis Nexis

9443 Springboro Pike
Dayton, OH 45401

Edward Jason Dennis
200 77th St.
Virginia Beach, VA 23451

Horacio A. Farach
379 Kytton Ave.
Palo Alto, CA 94304-1431

Ronald Howard Foxworth
P O Box 565
Rowland, NC 28383

Richard W. Froelich
2656 Village Green Dr., A4
Aurora, IL 60504

Jeffrey Stuart Gore
106 N. Morris St.
Richmond, VA 23220

Daniel Garvin Hall
3243 Bagley Psge
Duluth, GA 30097-3790

LAWYERS SUSPENDED BY THE SOUTH CAROLINA BAR

Chad Everett Axford
5404 Picket Fence Lane
Raleigh, NC 27606

Jason Todd Campbell
Campbell & Shahady, PLLC
1405 Hillsborough St., #210
Raleigh, NC 27605-1828

Charles P. Coates Il
16 Balanger Rd.
Newark, DE 19711

Margaret Adelia Davidson
56 Vanderhorst
Charleston, SC 29403-6123

Deborah Ronna Dawson
Riggs Abney Neal Turpen
5801 N. Broadway, Ste. 101
Oklahoma City, OK 73118

Anne Elizabeth Deitz
2536 Alki Ave., SW, #204
Seattle, WA 98116-2270

Lynne Bice Dick

Brown, Erskine, Burkette & Brieithaupt
1216 Stubbs Ave.

Monroe, LA 71201

Jack T. Flom

Jack T. Flom & Assoc.

P O Box 1285

Myrtle Beach, SC 29578

Paulette D. Franklin-Jenkins
704 St. Mathews Square #2
Virginia Beach, VA 23454

Georgia Thackston Fruechtenicht
4731 Worden Dr.
Spartanburg, SC 29301

Corey E. Green
4445 Ludlow St.
Boulder, CO 80303

Jerry J. Harrison Jr.
4687 Jefferson Township Lane
Marietta, GA 30066

Kiyoka Scherri Baldwin
Kelly D. Hupp & Associates, PA
4425 Randolph Rd., Ste. 415
Charlotte, NC 28211

Eugene J. Carron

Orrick Herrington & Sutcliff
777 S. Figueroa St, Ste. 3200
Los Angeles, CA 90071

Amy Spector Corrigan
PSC 825 Box 341
FPO AE, 09631-2003

Cheryl Walker Davis

PA PUC

P O Box 3265 210 N.O.B.
Harrisburg, PA 17105-3265

Robert D. Day Jr.
2191 Canterbury Way
Potomac, MD 20854-6105

Winston Antonio Denmark
102 Gentrys Walk
Atlanta, GA 30341

Benjamin Duane Ellis
Coward Hicks & Siler, PA
P O Box 1918

Cashiers, NC 28717

J. Bruce Foster
135-A Archer St.
Spartanburg, SC 29306

Valerie Ellen French
5976 Kimberly Anne Way
Alexandria, VA 22310-5472

James S. Garner lll
Barkley & Garner
404 Tribune St.
Rome, GA 30161

David F. Groose
1003 Ninth St.
Wausau, W1 54403

Howard M. Hickey Jr.
126 Boxwood Rd.
Aiken, SC 29803



George R. Hundley
P O Box 4143
Salisbury, NC 28145-4143

Christopher Clark Jensen
1708 Lancaster St. Apt. 2
Baltimore, MD 21231

Dallas G. Kingsbury
AT&T Local Services

429 Ridge Rd., Room 114
Dayron, NJ 08810
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41 Pineview Dr.
Bluffton, SC 29910

John P. Maier
311 B Ivy Hill Lane
Medina, OH 44256

James Richard Muncaster
P O Box 3341
Sumter, SC 29151

Matthew Paul Pasulka

Vedder Price Kaufman & Kammholz

222 N. LaSalle, Ste 3600
Chicago, IL 60601

William A. Ready I
2600 Bull St.
Columbia, SC 29201

Kathie L. Russell

The Holland Company
600 Irving Pkwy.

Holly Springs, NC 27540

Suzanne E. Scarborough
2009 Greene St. # 403
Columbia, SC 29205

Ellen S. Steinberg
34 Smith St.
Charleston, SC 29401

Erika Gilbert Jarrett

Legal Services Agency Of W. Carolina

P O Box 10706, FS
Greenville, SC 29601

Michael Allen Jones
P O Box 71148
Durham, NC 27722-1148

John Howard Kingsbury
19 Lee East Ct.
Taylors, SC 29687

George Everett Levya
201 Rainbow Dr., #11470
Livingston, TX 77351-9361

Marcus Lovell Mitchell
Smith Law Firm, P.A.
806 Powersville Rd. # A
Easley, SC 29642

Peter Gunnar Nistad
Hood Law Firm LLC

P O Box 1508
Charleston, SC 29402

Linda Wohlbruck Phillips
US District Ct., Western Div.

168 Charels R. Jonas Bldg. 401 W.

Trade St.
Charlotte, NC 28202

Carla C. Renfrow

James H. Renfrow, Jr. P.C.
P O Box 1086

Dillon, SC 29536

Donald James Sampson
914 Jacobs Rd.
Greenville, SC 29605

Catherine Elizabeth Smith
Thurgood Marshall School of Law
3100 Cleburne Ave.

Houston, TX 77004

Teri Laine Stone

7th Circuit Solicitor's Office
180 Magnolia St., 3rd Floor
Spartanburg, SC 29306

Barry Jay Jensen
932 N. French St.
Santa Ana, CA 92701

Gregory Mason Kash
Cranfill Sumner & Hartzog
P O Box 27808

Raleigh, NC 27611

Kathleen R. Knox-Whitney
132 Forest Fern Rd.
Columbia, SC 29212

Edward Woodrow Longshore Il
900 Taylor St., Unit 102
Columbia, SC 29201

Trula R. Mitchell
9637 Autumn Applause
Charlotte, NC 28277

Lucinda Jenkins Owens
2044 Cheraw Dr.
Charleston, SC 29412-2339

R. Frank Plaxco
36 Harvest Lane
Greenville, SC 29601

Richard E. Richards
Richards & Norrell

P O Box 866
Lancaster, SC 29721

Sheryl Annette Sauls
120 Bentley Place Way
Covington, GA 30209

Kenneth E. Sowell
3 Quiail Trail
Simpsonville, SC 29681

J. William Strickland
P O Box 6404
Spartanburg, SC 29304



Donna R. Taylor
2229 N. 70th St.
Wauwatosa, Wl 53213

David Howard Wersan
1413 Pelham Rd.
Harrisburg, PA 17110-3023

Roberta Y. Wright
1003 K St., NW, Ste 505
Washington, DC 20001

Julian H. Toporek
221 W. York St.
Savannah, GA 31401

Gary M. Wood
1218-A Reidville Rd.
Spartanburg, SC 29301

James Robinson True
215 Monarch #102
Aspen, CO 81611

Kaiesha N. Wright
2700 Trimmier Rd., Apt 12102
Killeen, TX 76542-6048
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Christopher W. Adams
PO Box 72065
Charleston, SC 29415

Richard K. Allen
4675 Ponce de Leon Blvd., Ste 302
Miami, FL 33146

James J. Armenakis
65 Bleeker St.
New York, NY 10012

Kiyoka Scherri Baldwin
4425 Randolph Rd., Ste 415
Charlotte, NC 28211

Norman L. Beberman
PO Box 5233
Larkspur, CA 94977

James G. Bennett
PO Box 651
Pawleys Island, SC 29585

David A. Brown
5780 Westmont Rd.

Stephen M. Collins
1021 Brittlewood Dr.
Savannah, GA 31410

Mariano F. Cruz
5910 Jamar Dr.
San Diego, CA 92117

Joanne S. Darling
260 Indian Creek Rd.
Martinez, GA 30907

Cheryl W. Davis
PO Box 3265
Harrisburg, PA 17105

Edward B. Davis
PO Box 2285
Columbia, SC 29202

Robert D. Day, Jr.
2191 Canterbury Way
Potomac, MD 20854

Crystal S. Deese

1025 Connecticut Ave., NW, 4th Floor
Milton, FL 32583 Washington, DC 20036
Winston A. Denmark

52 Bank of America Plaza
600 Peachtree St., NE
Atlanta, GA 30308

Jason T. Campbell
PO Box 10277
Raleigh, NC 27605

Charles Clark, 111
136 N. Fairgrounds St. Darrell L. Diggs
Marietta, GA 30064 PO Box 906

Aiken, SC 29802
Kenneth L. Cleveland
2330 Highland Ave.
Birmingham, AL 35205



Benjamin D. Ellis
PO Box 9946
Savannah, GA 31412

William P. Ewing

Kilpatrick & Stockton

1100 Peachtree St., Ste 2800
Atlanta, GA 30309

Horacio A. Farach
PO Drawer 2426
Columbia, SC 29202

James A. Franklin, Jr.
309 Aiken Hunt Circle
Columbia, SC 29223

Paulette D. Franklin-Jenkins
704 St. Amthews, #2
VirginiaBeach, VA 23454

James S. Garner
404 Tribune St.
Rome, GA 30161

Harold B. Glassberg
44 Montgomery St., Ste 1600
San Francisco, CA 94104

Gray H. Harley
PO Box 72065
Charleston, SC 29415

Sally G. Helweg
626 E. Kingston Ave.
Charlotte, NC 28203

Charles D. Hoskins
PO Box 100
Greer, SC 29652

David C. Humphreys, Jr.
PO Box 12009
Charleston, SC 29422

Christopher C. Jensen
1708 Lancaster St., Apt. 2
Baltimore, MD 21231

Michael A. Jones
310 N. Cliff Dr.
Durham, NC 27712

Robert G. Kaith
1230 W. Morehead St., Ste 410
Charlotte, NC 28208

Dallas G. Kingsbury
214 Scarlet Maple Dr.
Sugar Land, TX 77479

John H. Kingsbury
19 Lee East Court
Taylors, SC 29687

Gerad P. Konohia
PO Box 16712
Greenville, SC 29606

George E. Levya
176 Timberidge Dr.
Macon, GA 31206

J A. Lewis, J.
PO Box 468
Florence, SC 29503

Ronald J. Maas
PO Drawer 14607
Surfside Beach, SC 29587

AndrealL. Maone
105 Chuckar Way
Greenville, SC 29617

Riche' T. McKnight
1001 Garden View Dr, NE, Apt. 109
Atlanta, GA 30319



Marcus L. Mitchell
120 East 1st Avenue
Easley, SC 29640

Herman L. Moore
PO Box 50162
Summerville, SC 29485

James R. Muncaster
PO Box 3341
Sumter, SC 29151

CurtisMurph, Jr.
1416 Barnwell St.
Columbia, SC 29201

Dani€el F. Norfleet
PO Box 757
Summerville, SC 29484

Susan T. Parke
PO Box 1076
Asheville, NC 28802

Matthew P. Pasulka
222 N. LaSalle, Ste 3600
Chicago, IL 60601

Mark A. Pearson

1706 IndiaHook Rd., Apt. 205

Rock Hill, SC 29732

ThomasE. Pryor, Jr.

1221 W. Colonial Dr., Ste 102

Orlando, FL 32804

William A. Ready, 11
812 Old Manor Rd., #803
Columbia, SC 29210

Christopher R. Richmond
3300 Vickery Rd.
N. Syracuse, NY 13212

Herbert S. Rosenblum
526 King St., Ste 211
Alexandria, VA 22314

Kathie L. Russell
PO Box 429
Holly Springs, NC 27540

Holly L. Saunders
PO Box 30397
Charlotte, NC 28230

Teri Lane Stone
1429 Saratoga Lane
Aledo, TX 76008

Samuel O. Thompson, Jr.
2300 Russell St.
Orangeburg, SC 29115

William H. Troutman
PO Box 7600
Atlanta, GA 30357

Roberta Y. Wright
628 Ethan Allen Ave
Takoma Park, MD 20912

Erical. Zaglin
13 Running Springs Ct.
Greer, SC 29650

Aaron M. Zimmerman
117 S. State St
Syracuse, NY 13202
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THE STATE OF SOUTH CAROLINA
In The Supreme Court

H. Daniel Folk, Jr., Respondent

W. O. Thomas, Jr., as
Treasurer of Charleston
County, W. T. Martin, as
Delinquent Tax
Collector of Charleston
County, Daniel M.
Rundell and Rose M.
Rundell,

of whom W. O. Thomas,

Jr., as Treasurer of

Charleston County and

W. T. Martin, as

Delinquent Tax

Collector of Charleston

County, are Respondents

and Daniel M. Rundell

and Rose M. Rundell are
the Petitioners.

ON WRIT OF CERTIORARI TO THE COURT OF
APPEALS
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Appea From Charleston County
Roger M. Y oung, Master-in-Equity

Opinion No. 25256
Heard January 9, 2001 - Filed March 12, 2001

REVERSED

Beth Branham Davis and Brian N. Davis, both of
Davis & Davis, of Charleston, for petitioners.

Joseph S. Mendelson, and LeRoy P. Hutchinson,
both of Charleston, for respondent H. Daniel Folk, Jr.

Samuel W. Howell, 1V, of Nexsen, Pruet, Jacobs,
Pollard & Robinson, LLP, of Charleston, and Joseph
Dawson, 111 and Bernard E. Ferrara, Jr., also of
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CHIEF JUSTICE TOAL: We granted certiorari upon petition of
Daniel M. Rundell and Rose M. Rundéll (“Petitioner”) to review the Court of
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Appeals decision to set aside certain tax deeds. We reverse and reinstate the
Master’ s Order upholding tax deeds.

FACTUAL/PROCEDURAL BACKGROUND

H. Daniel Folk (“Folk”) failed to pay taxes on two parcels of land, valued
between $140,000 and $150,000 collectively, in 1992 and 1993.* Parcel A was
an improved 1-acre parcel, containing a 1,700 sguare foot home, an aviary
building, 2-car garage, shed, and leased office building. Parcel B was an
unimproved 11.47-acre parcel, located next to Parcel A. Parcel B went up for
salefirst, only because its assigned tax map reference number was lower than
Parcel A’s. Petitioner purchased Parcel B for the exact amount Folk owed on
the land, $1000. Parcel A went up for sale next, but did not receive abid. The
parcel was deeded to the Forfeited Land Commission. At asubsequent auction,
Petitioner purchased Parcel A from the Forfeited Land Commission for
$1746.98, exactly enough money to satisfy the taxes owed on it.

OnJanuary 10, 1996, Folk brought thisaction alleging the Delinquent Tax
Collector failed to follow the statutory schemefor delinquent tax sales, to quiet
title, and alleging the Petitioner held the property in constructive trust. W.O.
Thomas, Jr., (“Thomas’), the Treasurer of Charleston County, and W.T. Martin
(“Martin”), the Delinquent Tax Collector of Charleston County, answered
claiming Charleston County followed the law concerning tax sales. Petitioner
answered claiming the property wasnot divisible, and seeking to quiet title. On
June 26, 1997, the parties entered into a Consent to Order of Reference to
Master in Equity with Finality.

On September 29, 1997, a hearing was held before the Master in Equity
for Charleston County. On October 23, 1997, the Master issued an order
upholding the tax sale, confirming title in the Petitioner, and requiring Folk to
vacate the property. Folk appeaed to the Court of Appeals. The Court of

Thereis no dispute Folk received all the proper notices required under
South Carolinalaw.
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Appeals with one judge dissenting, reversed the order of the Master in Equity
and set aside thetax deeds. Folk v. Thomas, 336 S.C. 466, 520 S.E.2d 327 (Ct.
App. 1999). We granted certiorari to review the decision of the Court of
Appeds. Theissues before this Court are:

|. Did the Court of Appeals err in holding the two tax deeds
should be set aside because the Charleston County failed to
ascertain whether Parcel B was divisible before the sale?

I1. Did the Court of Appeals err in making a determination
that the property was divisible and failing to remand the case
for adetermination of divisibility by the Master in Equity?

LAW/ ANALYSIS
l.

An action to set aside atax deed isin equity. Godfrey v. Webb, 277 S.C.
246, 285 S.E.2d 883 (1982). Therefore, this Court may takeitsown view of the
preponderance of the evidence. Townes Assocs., Ltd. v. City of Greenville, 266
S.C. 81, 221 S.E.2d 773 (1976).

Petitioner argues Charleston County was not required by S.C. Code Ann.
§12-51-40(d) (Supp. 1999) to partition Folk’ sproperty prior tothetax sale, and
therefore the Court of Appeals erred in setting the tax deeds aside. We agree.

Section 12-51-40 (d) containsthe procedurefor conducting atax saleand
provides as follows:

The property must be advertised for sale a public auction.
The advertisement must be in a newspaper of generd
circulation within the county or municipality, if applicable,
and must be entitled “ Delinquent Tax Sale”. It shall include
the delinquent taxpayer’s name and the description of the
property, areferenceto the county auditor’ smap-bl ock-parcel
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number being sufficient for a description of realty. The
advertising must be published once aweek prior to the legal
sales date for three consecutive weeks for the sale of red
property, and two consecutive weeks for the sale of personal
property. All expenses of thelevy, seizure, and sale must be
added and collected asadditional costs, and shall include, but
not be limited to, the expense of taking possession of real or
personal property, advertising, storage, identifying
boundaries of the property, and mailing certified notices.
When the real property is divisible, the tax assessor,
county treasurer, and county auditor shall ascertain that
portion of property that issufficient torealizeasum upon
sale sufficient to satisfy the payment of the taxes,
assessments, penalties, and costs. In such cases, the
officer shall partition the property and furnish a legal
description of it. (emphasis added).

The dispute in this case is over the last two sentences of section 12-51-40(d).
Specificaly, whenisthe property divisible, and who bearsthe burden of raising
the issue of divisibility?

A cardinal rule of statutory construction isthat legislativeintent prevails.
Joint Legislative Comm. v. Huff, et al., 320 S.C. 241, 464 S.E.2d 324 (1995);
Seealso Glover by Cauthen v. Suitt Constr. Co., 318 S.C. 465, 458 S.E.2d 535
(1995). “A statutory provision should be given a reasonable and practical

?Section 12-51-40 (d) was recently amended to read, in part: “When the
real property isdivisible, the tax assessor, county treasurer, and county auditor
may ascertain what portion of the property that is sufficient to realize a sum
upon sale sufficient to satisfy the payment of the taxes, assessments, penalties,
and costs. In those cases, the officer may partition the property and furnish a
legal description of it.” S.C. Code Ann. § 12-51-40 (d) (Supp. 2000) (emphasis
added). However, at the time Folk’s property was sold, the statute read as
guoted above.
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construction consistent with the purpose and policy expressed in the statute.”
Hay v. South Carolina Tax Com,, 273 S.C. 269, 273, 255 S.E.2d 837, 840
(1979). Based on areview of the statutory scheme, we believe theintent of the
legislature was to fairly collect al taxes due the state.

In this case, Folk concedesthat he never raised theissue of divisibility or
requested a partition prior to the tax sale. Folk argues the County has a duty
prior to the tax sale to determine whether each piece of tax sale property is
divisible, and if divisible, exactly how much of the property needsto be sold to
satisfy the taxes owed on the property. Petitioner argues under the rules of
statutory construction and current South Carolina case law, failure to make a
pre-sal e determination of divisibility does not invalidate atax sale. See Wilson
v. Cantrell, 40 S.C. 114, 18 S.E. 517 (1893); South Carolina Fed. Sav. Bank v.
Atlantic Land Title Co., Inc., 314 S.C. 292, 442 S.E.2d 630 (Ct. App. 1994)
(finding Wilson controlling and that “the fact that the entire tract was sold
without any effort to divide it provided no basis for invalidation of the sale, in
the absence of fraud or collusion™).

Wefind the language of the section 12-51-40(d) does not place apre-sale
burden on the County or tax collector to determine divisibility.> We hold the
property owner, or the party seeking divisibility, has the initial burden of
requesting the county or its tax collector to determine divisibility prior to the
sadle.* Asdiscussed below, interpreting the statute any differently would result
infolly from apolicy standpoint. Absent any direct language by thelegislature,
we decline to place such an onerous burden on the county to perform a
divisibility study on each of the numerous pieces of property sold at tax sales
each year.

3Folk argues we should consider subsection (b) of section 12-51-40 as
evidence the county has a pre-sale burden. However, subsection (b) dealsonly
with general procedure and placesno specific responsibility onthetax collector.

“In the instant case, Folk did not make a request that his property be
divided pre-sale, nor did he present any evidence at his hearing before the
Master in Equity that his property was legally capable of division.
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Policy considerations weigh heavily in favor of finding section 12-51-
40(d) does not require the county to self-start adivisibility study. Astheamici
argue, thedivisibility of property must be determined according to many statutes
and regulations. For example, such regulations as county zoning restrictions,
city, town or municipality restrictions, special land userestrictions, conservation
easements, devel opment restrictions such as covenants and bylaws, ingressand
egress restrictions, availability of public utilities, minimum roadway frontage
requirements, and coastal and wetlands restrictions all must be taken into
account beforeaparcel can bedivided. Requiring the county to start, onitsown
Initiative, a pre-sale determination of divisibility for every property in a
delinquent tax sale would greatly increase the burden on the county,” aswell as
increasing the redemption cost to the delinquent taxpayer. Furthermore, since
87 % of the properties sold at delinquent tax sales are redeemed by thetaxpayer,
the increased cost islikely to: (1) have achilling effect on bidders at tax sales;
(2) decreasethelikelihood all taxes are collected; and (3) amount to awaste of
money and time since the taxpayer will likely redeem the property.

Therefore, we hold the defaulting taxpayer bears the initial burden of
requesting a determination of divisibility before a county is required to
undertake a divisibility study. As illustrated by the instant case, placing the
initial burden on the taxpayer, rather than the county, is not unreasonable. It
was Folk, the defaulting taxpayer, who slept on hisrights, did not pay histaxes
for two years, failed to respond to any of the certified notices sent by the tax
collector, and failed to show up at the tax sale.

°In his dissent in Folk, Judge Stillwell also expressed concern that
“requiring a determination, in advance, of the divisibility of every piece of
property sold for taxes at public auction . . . plac[es] an unreasonable burden
upon varioustax collectorsin our state.” Folk, 336 S.C. at 472, 520 S.E.2d at
330.
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In light of our holding above, there is no need to address the merits of
Petitioner’ s second issue on certiorari.

CONCLUSION

Based on the foregoing, we REVERSE the Court of Appeals, and
reinstate the tax deeds.

MOORE, WALLER, BURNETT and PLEICONES, JJ., concur.
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JUSTICE WALLER: Jones was convicted of three counts of armed
robbery, and possession of afirearm during the commission of aviolent crime;
he was sentenced to life imprisonment without parole pursuant to S.C. Code
Ann. § 17-25-45 (Supp. 2000), commonly known as the “ Two-Strikes” law.*
We affirm.

FACTS

At 3:30 AM on the morning of June 29, 1997, the three victims in this
case, Dwayne Wright, Theodore Wheeler and Ricardo Wheeler, were robbed at
gunpoint by an unknown assailant.

In late July 1997, approximately three and one-half weeks after the
robbery, police showed each victim, independently, a photographic line-up of
six individuals; al three victims identified Jones as the person who robbed
them. Jones was arrested and charged with three counts of armed robbery,
possession of afirearm during commission of aviolent crime, andfailureto stop
for ablue light. He was convicted of the armed robbery and possession of a
firearm counts; he was found not guilty of failing to stop for ablue light. He
was sentenced to life imprisonment without parole under S.C. Code Ann. 8 17-
25-45 (Supp. 2000), the Two-Strikeslaw, dueto his prior conviction of a“most
serious’ offense.?

! Under section 17-25-45 (A)(1), upon conviction for a most serious
offense, a person must be sentenced to aterm of imprisonment for life without
the possibility of paroleif that person has one or more prior convictions for a
most serious offense. Armed robbery isamost seriousoffense. S.C.Code Ann.
§ 17-25-45(C)(1).

2 Jones’ 1996 conviction for assault and battery with intent to kill is a
“most serious’ crime under the statute. His 1993 convictions for assault and
battery of ahigh and aggravated nature and aiding an escape were not used for
enhancement.
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| SSUES
1. Was Jones properly tried for three counts of armed robbery?

2. Is a sentence of life imprisonment without parole after
commission of one “most serious’ offense constitutionaly
permissible?

3. Did the court err in refusing a Telfaire® charge?
1. THREE COUNTSOF ARMED ROBBERY
Jones was separately indicted for the armed robbery of each victim. He
contends, citing Statev. Waller, 280 S.C. 300, 312 S.E.2d 552 (1984), the three

counts should have been “rolled into asingle count” as the goods were taken
from three victims simultaneously. Waller does not control the present case.

In Waller, the defendant broke into an apartment occupied by three
roommates and stole property belonging to each. The solicitor decided to
aggregate the value of the items taken and charge Waller with grand larceny.
On appeal, Waller contended the value of property taken from more than one
owner could not be aggregated so as to sustain a conviction for grand larceny.
This Court affirmed Waller’ s conviction under prior case law which suggested
a prosecutor could elect to prosecute for one larceny or severa larcenies.
However, the Waller Court decided to follow the majority of caseswhich hold
the larceny of property from different owners at the same time and place
constitutes one larceny. The Court held, “henceforth, the larceny of property
fromdifferent ownersat the sametimeand at the same place shall be prosecuted
only asasinglelarceny.” 280 S.C. at 301, 312 S.E.2d at 553.*

® United Statesv. Telfaire, 469 F.2d 552 (D.C. Cir. 1972).

* The State asserts the rationale for the holding in Waller was that the
property the defendant took from any one roommeate wasinsufficient to support
a charge of grand larceny. Contrary to the State's contention, a footnote in
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Waller isinapplicable here.

The rationale for the single larceny rule is that “the act of taking is one
continuous act or transaction, and sincethe gist of the offenseisthefelonious
taking of property, thelegal quality of theact isnot affected by thefact that the
property stolen belonged to different persons.” D.H. White, Single or Separate
L arceny Predicated Upon Stealing Property From Different Ownersat the Same
Time, 37 A.L.R.3d 1407, 1410 8§ 2 (1971) (emphasis supplied). Larceny isthe
misdemeanor offense of taking or carrying away of goods valued at less than
$1000.°

The fundamental distinction between larceny and armed robbery, in our
view, liesin the fact that armed robbery isacrime of violence. See S.C. Code
Ann. § 16-1-60 (Supp. 2000). Although armed robbery is contained in Chapter
11to Title 16 (Offenses Against Property), thefact that it isa crime of violence
makesit more of an offense against the person, thereby warranting itstreatment
as aseparate offense as to each person who was threatened with bodily harm by
adeadly weapon. See Statev. Mahaley, 470 S.E.2d 549, 551 (N.C. App. 1996),
citing 77 CJSRaobbery 8§ 2 (1994) (whilerobbery can be classified asan offense
against both person and property, it is primarily an offense against the person);
State v. Harris, 175 S.E.2d 334, 336 (N.C. App. 1970) (gist of armed robbery
Isnot the taking of personal property, but ataking or attempted taking by force
or putting in fear by the use of firearms or other dangerous weapon); People v.
Jones, 576 N.E.2d 1138 (l1l. App. 1991), rev’'d on other grounds 595 N.E.2d
1071(1992) (notwithstanding armed robbery is captioned as a“ Crime Against
Property,” itisaforcible felony carried out against a person).

Waller indicates there was sufficient evidence to permit the jury to find the
value of the property taken from one of the roommates exceeded $200.00. 280
S.C.at 301, 312 S.E.2d at 553, n. 1.

> S.C. Code Ann. § 16-13-30(A) (Supp. 2000). Grand larceny is the
felonious offense of taking and carrying away of goods valued at $1000 or
more. S.C. Code Ann. § 16-13-30(B) (Supp. 2000).
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A case directly on point is State v. Gratz, 461 P.2d 829 (Or. 1969), in
which the Oregon Supreme Court addressed a contention identical to Jones':

The defendant relies upon State v. Clark, 46 Or. 140, 80 P. 101,
whereinthiscourt heldthat thestealing of severa articlesbelonging
to more than one person at the same time and place by one act
constitutes but a single offense. This holding is in accord with the
weight of authority and is based on the reasoning that, since there
was but one overt act (the theft), arule to the contrary would lead
toincongruous and inhumaneresults. Anno. 28 A.L.R.2d 1187, s 3.

However, in the cases dealing with armed robbery, where the
gravamen of the offense is an assault upon and a theft from the
person, ORS 163.280, the courts hold that each assault and theft
from a different person, although occurring at the same time and
place, isaseparatecrime. . . .

With few exceptions, not here pertinent, in crimes against the person
when contrasted with crimes against property there are as many offenses
asindividuals affected. And, while it may be said that in armed robbery
asingle act may put several personsin fear, yet, in order to consummate
the crime, that act must be followed by the act of taking from each person
money or personal goods.

461 P.2d at 830 (internal citations omitted). See also Commonwealthv. Levia,
431 N.E.2d 928 (Mass. 1982) (although successive larcenies from multiple
victims must be charged and punished as a single larceny if part of a single
larcenous scheme, where crimes of violence are committed against several
victims, multiple charges and punishments are appropriate); Sullivan v.
Commonwealth, 433 S.E.2d 508 (Va. 1993) (essential character of common-law
robbery is violence against a person for purpose of theft such that appropriate
unit of prosecution isdetermined by number of personsfrom whose possession
property is taken by force or intimidation); Camacho v. State, 825 S\W.2d 168
(Tex. 1992) (what separates robbery from theft is the human e ement).
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In accordance with the above-cited cases, we hold that, where thereisa
threat of bodily injury to each person from whom property is stolen,® the
defendant may be charged with separate offenses. See Joseph T. Bockrath,
Prosecution for Robbery of One Person AsaBar to Subsequent Prosecution for
Robbery of Another Person Committed at the Same Time, 51 A.L.R.3d 693, §
2 (1973) (noting that ordinarily, where several persons are robbed at the same
time, the offender may beindicted and convicted for the robbery of each person
asadistinct offense). Accordingly, Jones was properly charged with three
separate counts of armed robbery.

2. CONSTITUTIONALITY OF TWO-STRIKESLAW

Jones contends S.C. Code Ann. § 17-25-45 (Supp. 2000), the “Two-
Strikes” law under which he was sentenced, is unconstitutional. He asserts
sentencing under the statute 1) violates separation of powers,” 2) constitutes
cruel and unusual punishment,® 3) resultsin an equal protection violation,’ 4)
shifts the burden to the defendant to prove the constitutionality of the statute,
and 5) constitutes an ex post facto violation.”® We disagree.

® In the present case, there is evidence that the victims were separately
threatened. Ricardo Wheeler and Theo Wheeler each testified that Jones had
specifically held the gun to their head and or side, and Theo testified Jones
threatened to shoot himif hedidn’t have any more money. Although thereisno
indication Jones specifically pointed the gun at Dwayne Wright’s head or side,
Wright testified Jones made him throw his shoes to the ground, and fired the
gun one time when Wright and the Wheeler brothers were moving too slowly
to suit him.

7 U.S. Const. art. I, 11, 111; S.C. Congt. art. 1, § 8.
 U.S. Const. amend VIII; S.C. Const. art. 1 § 15.
° U.S. Const. amend. X1V; S.C. Const. art. 1, § 3.
1 U.S Congt. art. 1, 8§ 10; S.C. Const. art. 1, § 4.
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Initially, thisCourt held in Statev. Burdette, 335 S.C. 34, 515 S.E.2d 525
(1999), that Section 17-25-45 doesnot viol atethe separation of powersdoctrine.
We stated, “[u]nder the mandatory sentencing guidelines, the prosecutor can
still choose not to pursue the triggering offenses or to pleathe charges down to
non-triggering offenses. Choosing which crime to charge a defendant with is
the essence of prosecutoria discretion, not choosing which sentence the court
shall impose upon conviction.” 335 S.C. at 40-41, 515 S.E.2d at 528-529.
Further, we found the matter of sentencing if convicted of atriggering offense
to be a matter within the province of the legislature. 1d. Accordingly, under
Burdette, Jones' sentences pose no separation of powers problem.

Jones next asserts his life sentence constitutes cruel and unusual
punishment. We disagree.

The cruel and unusual punishment clause requires the duration of a
sentence not be grossly out of proportion with the severity of thecrime. Solem
v. Helm, 463 U.S. 277, 103 S.Ct. 3001, 77 L.Ed.2d 637 (1983). Pursuant to
Solem, this Court reviews three factors in assessing proportionality: (1) the
gravity of the offense compared to the harshness of the penalty; (2) sentences
Imposed on other criminals in the samejurisdiction; and (3) sentences for the
samecrimeinother jurisdictions. Statev. Kiser, 288 S.C. 441, 343 S.E.2d 292
(1986)."*

Initially, weagreewith the Court of Appealsthat giventhe“most serious’
nature of armed robbery, when coupled with a prior most serious offense, the

1 Itisquestionable, inlight of the United States Supreme Court’ sopinion
in Harmelin v. Michigan, 501 U.S. 957 (1991), whether the stringent three-
factor Solem inquiry remains mandated in “cruel and unusual punishment”
cases. See State v. Brannon, 341 S.C. 271, 533 S.E.2d 345 (Ct. App. 2000)
(finding the 3-prong inquiry of Solem no longer applicable and requiring only
athreshold comparison of the gravity of the offenses against the severity of the
sentence). However, we need not decide the matter heresince, inour view, even
the more stringent test of Solem is met in this case.
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gravity of the offenseisnot disproportionateto asentenceof lifewithout parole.
See aso U.S. v. D'Anjou, 16 F.3d 604, 613-14 (4th Cir. 1994) (life
imprisonment without parole for drug conspiracy, possession, and distribution
offenses not cruel and unusual); Smallwood v. Johnson, 73 F.3d 1343, 1346-47
(5th Cir. 1996) (50 year sentence for misdemeanor theft, made felony by
recidivist statute, not grossly disproportionate); U.S. v. Hill, 30 F.3d 48, 50-51
(6th Cir. 1994) (mandatory life imprisonment without parole upon third felony
drug conviction not grossly disproportionate); Simmonsv. lowa, 28 F.3d 1478,
1482-83 (8th Cir. 1994) (mandatory lifeimprisonment without parolefor aiding
and abetting restraint and torture of child not grossly disproportionate).

Further, we find Jones' sentence proportionate to the sentences imposed
on other criminalsin this state. Jones sentence of life without possibility of
parolefor his second conviction of a“most serious’ offenseisthe same as that
imposed on any other criminal with a second conviction of a “most serious”
offense, such that it is not disproportionate to the sentences imposed on other
South Carolinians.

Finaly, as to sentencing in other jurisdictions for the same crime, life
sentences for armed robbery under recidivist laws are not unique to South
Carolina. SeeUnited Statesv. Carroll, 207 F.3d 465 (8" Cir. 2000) (defendant’s
sentenceof lifeimprisonment for rolein credit union robbery under three-strikes
law not cruel and unusual); Y oung v. State, 2000 WL 1210705 (Ga. App. 2000)
(imposing life without parole for armed robbery under recidivist statute,
0O.C.G.A. §17-10-7); State v. Oliver, 745 A.2d 1165 (N.J. 2000) (life without
parolefor armed robbery under three-strikeslaw not cruel and unusual); People
v. Ayon, 53 Cal. Rptr. 2d 853 (Cal. App. 1996) (life sentence without parolefor
armed robberies, with prior felony convictions, not cruel and unusual); United
States v. Farmer, 73 F.3d 836 (8" Cir. 1996) (life without parole for armed
robbery coupled with three prior violent felonies not cruel and unusual).
See also Ortiz v. State, 266 Ga. 752, 470 S.E.2d 874, 876 (1996) (upholding
Two-Strikes law imposing life without parole upon conviction of a second
“most serious’ offense against eighth amendment challenge). In sum, wefind
Jones sentence withstands Eighth Amendment scrutiny.
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Asto Jones equal protection claim, hissole allegationisthat “minorities
are affected most” by section 17-25-45. There is absolutely nothing in the
record supporting this assertion.

Whentheissueistheconstitutionality of astatute, every presumptionwill
be made in favor of itsvalidity and no statute will be declared unconstitutional
unlessitsinvalidity appears so clearly asto leave no doubt that it conflicts with
the constitution. State v. Bouye, 325 S.C. 260, 484 S.E.2d 641 (1997).
Appellants have the burden of proving the statute unconstitutional. 1d. Here,
given that Jones has offered no evidence in support of hisclaim, he has utterly
failedinhisburden. Accord, Statev. Oliver, 745A.2d at 1170 (defendant failed
to demonstrate equal protection violation in three strikes law as there was no
showing it had a disparate impact on minorities).*?

Next, Jones claims his sentence “in effect shifted the burden to [him] to
prove the unconstitutionality of the statute.” We find Jones argument is so
conclusory that it has been abandoned. See Solomon v. City Realty Co., 262
S.C. 198, 203 S.E.2d 435 (1974) (where only passage in brief relating to issue
appeal ed was single conclusory statement whichleft unargued theerror assigned
by exception, issue was abandoned); Muir v. C.R. Bard, Inc, 336 S.C. 266, 519
S.E.2d 583 (Ct.App.1999) (issueis deemed abandoned on appeal if itisargued
inashort, conclusory statement without supporting authority). Accordingly, we
decline to address the merits of thisissue.

Finally, Jones asserts sentencing under section 17-25-45 violates the ex
post facto law because “it changed the punishment for acrimein amanner that
said punishment did not exist previously.” We disagree.

12 Moreover, we find no cases holding recidivist statutes or similar laws
violate equal protection. See e.g. Grant v. State, 770 So.2d 655 (Fla. 2000)
(Florida’ srecidivist statuteheld not to violateequal protection); Statev. Thorne,
921 P.2d 514 (Wash. 1996) (Washington’s Persistent Offender Accountability
Act passes the rational basis test and does not violate equal protection).
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Where conduct in committing offenses which trigger recidivist features
of sentencing provisions occur after the sentencing provision's effective date,
there is no ex post facto violation. State v. Dabney, 301 S.C. 271, 391 SEE.2d
563 (1990) (amendment of statute lengthening period of time previous
convictions could be used to increase punishment for subsequent DUI offense
did not violate ex post facto clause as applied to driverswho committed offenses
for which they were being sentenced after effective date of statute's
amendment).

Here, Jones’ armed robberies occurred subsequent to passage of section
17-25-45 and, as such, there is no ex post facto violation. Accord Phillips v.
State, 331 S.C. 482, 504 S.E.2d 111 (1998) (no ex post facto violation for
legislature to enhance punishment for later offense based on prior conviction,
even though enhancement provision was not in effect at time of prior offense).

To the extent Jones contends the Two-Strikes law changes the
consequences of his 1996 pleato ABIK, heisincorrect. See Gryger v. Burke,
334 U.S. 728 (1948) (holding that sentencing as an habitual criminal is not
viewed as anew jeopardy or additional penalty for an earlier crime; rather itis
astiffened penalty for the latest crime, which is considered to be an aggravated
offense because it is arepetitive one). Accord State v. Oliver, supra.

In sum, we find no constitutional violation in application of the Two-
Strikes law to Jones.

3. TELFAIRE CHARGE

Finally, Jones assertsthetrial court erred in refusing hisrequested charge
on identification pursuant to United Statesv. Telfaire, 469 F.2d 552 (D.C. Cir.
1972). We disagree.

In State v. Motes, 264 S.C. 317, 215 S.E.2d 190 (1975), this Court
recognized that the court in Telfaire was dealing with the “one witness’
identification rule, and the model instruction there was designed to focus the
attention of the jury on the identification issue and minimize the risk of
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conviction through false or mistaken identification. Seealso Statev. Simmons,
308 S.C. 80, 417 S.E.2d 92 (1992) (in single witness identification cases, court
should instruct jury burden of provingidentity of defendant restswith the state).
The present case does not involve asingle witness identification and, given the
witnesses' degree of certainty, there appears very little likelihood of mistaken
identification. Wefind a Telfaire charge was unnecessary.

Jones' remaining issue is affirmed pursuant to Rule 220(b)(1), SCACR
and the following authorities. State v. Stewart, 275 S.C. 447, 272 S.E.2d 628
(1980); State v. Gambrell, 274 S.C. 587, 266 S.E.2d 78 (1980) (photographic
and physical identifications reliable under totality of circumstances).

Jones' convictions and sentence are
AFFIRMED.

TOAL, C.J.,, MOORE, BURNETT and PLEICONES, JJ., concur.
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JUSTICE MOORE: Appellant was convicted of murder for
shooting to death his twenty-five-year-old grandnephew Shane Hammond
(Victim). Appellant admitted killing Victim but claimed self-defense. He
appeals on the ground he was prejudiced by the improper admission of bad
character evidence. We affirm.

FACTS

Victimwas living in appellant’s home. The State put up evidence that
the day before the killing, appellant and Victim argued over rent money.
Two eyewitnesses, Jack Williams and Kelly Williams, testified they saw
appellant hit Victim on the head several times with a blunt tool, lacerating
Victim'sscap. Appellant was holding agun in his other hand at the time.
Victim was unarmed and simply tried to fend off the attack by covering his
head.

The next day, Victim returned to the house to retrieve his belongings.
Appellant’ swife, Erlene Brown, testified that when Victim arrived, he went
into the kitchen. Mrs. Brown went down the hall to the bedroom to get
Victim'sthings. She saw her husband in the hallway with a billy club behind
his back and she said to him, “Don’t do anything, don’t say anything.
[Victim's] just come to get his clothes, you know, and he’sleaving and I'm
getting his clothes for him.”

As Mrs. Brown came back down the hall, she heard scuffling in the
kitchen. Appellant and Victim were fighting and appellant was hitting
Victim with the billy club. Mrs. Brown tried unsuccessfully to separate the
two men. She and her grandson, Billy, then fled the house. They heard two
shots as they were getting in the car. Before driving off, Mrs. Brown saw
appellant come out of the house with agunin hishand. Shetestified, “I was
afraid he might shoot us, too.”

Appellant testified he was in his bedroom when Victim entered the
house. He went down the hall to the kitchen and told Victim to leave. When

41



appellant turned around, Victim “blind sided” him. Appellant testified he
thought Victim was going to kill him and that he was fighting for hislife.

During the fight, appellant found his gun on the kitchen floor where he
claimed it had fallen from the top of the refrigerator. He shot Victim as
Victim was charging into him. Victim continued attacking and, as they
tussled over the gun, appellant shot again, killing Victim.

Thetrial judge submitted murder and voluntary manslaughter to the
jury and gave a charge on self-defense. Appellant was convicted of murder
and sentenced to forty years.

| SSUE

Was evidence of appellant’ s bad character improperly admitted?
If so, was the error harmless?

DISCUSSION

Appellant contends the trial judge erroneously admitted character
evidence that was unfairly prejudicial. He complains of three specific
Instances.

a. Evidence of appellant’ s violent nature

During Mrs. Brown'’ s testimony, she was asked why she fled during the
fight. Sheresponded, “I know the moods of my husband and | knew | had to
get out.” The Solicitor asked what mood appellant was in that night and Mrs.
Brown stated that he had become “very angry and agitated.” The Solicitor
then asked, “What happens when he becomes angry and agitated?’ Over
appellant’ s objection, Mrs. Brown stated, “He gets violent.” Appellant
contends this testimony impermissibly attacked his character. He claims he
was prejudiced because the Solicitor argued this violent propensity indicated
appellant was the aggressor in the fight with Victim.
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Character evidence is not admissible to prove the accused possesses a
criminal character or has a propensity to commit the crime with which heis
charged. Statev. Nelson, 331 S.C. 1, 501 S.E.2d 716 (1998). Rule 404(a),
SCRE, states the general rule that “[e]vidence of aperson’s character or a
trait of character is not admissible for the purpose of proving action in
conformity therewith on a particular occasion.”

The State argues, however, that the evidence appellant reacts violently
was admissible as evidence of habit under Rule 406, SCRE, which provides
in pertinent part:

Evidence of habit of aperson. . . isrelevant to prove that the
conduct of the person . . . on aparticular occasion wasin
conformity with the habit. . . .

Federa courts have recognized the tension between Rule 406 (habit)
and Rule 404 (character) and noted the difficulty in distinguishing between
admissible evidence of habit and inadmissible character evidence.! As
indicated in the advisory committee' s note to Federal Rule of Evidence 406,
which isidentical to our Rule 406, the distinguishing feature of habit isits
degree of specificity. Habit has been described as conduct that is “situation-
specific” or “specific, particularized conduct capable of almost identical
repetition.” Becker v. ARCO Chem. Co., 207 F.3d 176, 204 (3d Cir. 2000);

'See, e.g., Simplex, Inc. v. Diversified Energy Systems, Inc., 847 F.2d
1290, 1293 (7™ Cir. 1988) (“We are cautious in permitting the admission of
habit or pattern-of-conduct evidence under Rule 406 because it necessarily
engenders the very real possibility that such evidence will be used to
establish a party’ s propensity to act in conformity with its general character,
thereby thwarting Rule 404's prohibition against the use of character
evidence except for narrowly prescribed purposes.”); Loughan v. Firestone
Tire & Rubber Co., 749 F.2d 1519, 1523 (11™ Cir. 1985) (“The difficulty in
distinguishing inadmissible character evidence from admissible habit
evidenceis great. Often the line between the two isunclear. . . .").
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Simplex, 847 F.2d at 1293. This Court has defined the term “character,” on
the other hand, as “a generalized description of a person’s disposition or a
general trait such as honesty, temperance, or peacefulness.” State v. Nelson,
331S.C.a 7,501 SE.2d at 718.

In this case, Mrs. Brown'’s testimony identified no specific conduct but
simply indicated appellant’s general propensity to become violent. Wefind
this evidence inadmissible as evidence of habit under Rule 406. Cf. Perrin v.
Anderson, 784 F.2d 1040 (10" Cir. 1986) (evidence of specific violent
iIncidents admissible as habit evidence where party invariably reacted with
extreme violence to any contact with uniformed police officer).

Although evidence of appellant’s bad character was improperly
admitted, we find any error harmless. Whether an error in the admission of
evidence is harmless generally depends upon its materiality in relation to the
caseasawhole. Statev. Reeves, 301 S.C. 191, 391 S.E.2d 241 (1990). The
erroneous admission of character evidence is harmless beyond a reasonable
doubt if itsimpact is minimal in the context of the entire record. State v.
Forney, 321 S.C. 353, 468 S.E.2d 641 (1996). For instance, we have found
such error harmless where there is other properly admitted evidence of
conduct demonstrating the particular character trait in question. See Statev.
Braxton, Op. No. 25246 (S.C. Sup. Ct. filed February 5, 2001).

In this case, appellant’s use of force during his argument with Victim
the previous day clearly demonstrates appellant’ s propensity to become
violent. Evidence of this conduct, which was properly admitted,? reveals the
same information about appellant as Mrs. Brown’ s testimony. Accordingly,
we find any error in the admission of Mrs. Brown'’ s testimony harmless
beyond a reasonabl e doubt.

’In homicide cases, evidence of a previous difficulty between the
accused and the decedent is admissible to show the animus of the parties and
who was the probable aggressor. Statev. Taylor, 333 S.C. 159, 508 S.E.2d
870 (1998).




b. Evidence appellant carried agun

In questioning appellant’ s grandson, Billy, the Solicitor asked if Billy
had seen appellant with a gun on the night of the shooting. Billy answered,
“l didn’t see it that night but | knew [appellant] always carried it on him.”
When asked what he meant by that, Billy testified over appellant’ s objection,
“He usually had [the gun] in hisbelt or he kept it in his right pocket or
usually just somewhere near him all thetime.” Similarly, Mrs. Brown
testified, again over appellant’ s objection, that she did not see the gun that
night but “the gun either isin his pocket, tucked in his belt right there, or
either on the bed beside him.” When asked, “Does it ever leave him?’ she
answered, “no.”

Appellant contends this testimony was erroneously admitted as habit
evidence. He claims he was unfairly prejudiced by its admission because,
while he admitted shooting Victim in self-defense, he denied carrying agun
down the hall into the kitchen and accosting Victim.

We find this evidence was properly admitted as habit evidence. Unlike
the testimony regarding appellant’ s general predisposition to violence, this
evidence describes a pattern of specific, particularized conduct. Under Rule
406, this evidence was properly admitted to show appellant acted in
conformity with this pattern of behavior on the night in question. See United
Statesv. Yazzie, 1999 WL 597246 (10" Cir. 1999) (reflexive action of
placing gun in waistband admissible as habit evidence because uniformity of
behavior established habitual nature).

c. Evidence of appellant’ s gambling

On direct examination, Mrs. Brown testified that the house she lived in
with appellant was titled in her name. Thistestimony was part of her
explanation that Victim paid the rent to her and not appellant. On cross-
examination, Mrs. Brown was asked, “Y ou and [appellant] bought the house
together and put your name on the title?” Mrs. Brown responded, “No. . . . It
was necessary to borrow money on the house to keep the billsgoing. And |
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had to have the house in my name in order to do that because of his credit
rating. [Appellant] was gambling alot and | had to pay the bills.”

Appellant objected but the trial judge ruled he had opened the door to
thisresponse. See State v. Robinson, 305 S.C. 469, 409 S.E.2d 404 (1991)
(appellant cannot complain of prejudice from evidence to which he opened
the door). Appellant argues Mrs. Brown’ s testimony was not responsive to
the question and it constituted character evidence that unfairly prejudiced
him.

Even if appellant is not held to have opened the door to this testimony,
we find its admission was not so prejudicial asto requirereversal.
Whatever negative connotation appellant’ s gambling may have had, it was
not mentioned again during thetrial and did not imply any propensity on
appellant’ s part to commit the violent crime with which he was charged. We
find this evidence had minimal impact in the context of the entire record and
any error in its admission was harmless beyond a reasonable doubt. State v.

Forney, supra.

AFFIRMED.

TOAL, CJ.,,WALLER, BURNETT and PLEICONES, concur.
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PUBLIC REPRIMAND

Henry B. Richardson, Jr., and Assistant Deputy
Attorney General J. Emory Smith, Jr., both of
Columbia, for the Office of Disciplinary Counsel.

Paul L. Held, of Sumter, for respondent.

PER CURIAM: In thisattorney disciplinary matter, respondent

and the Office of Disciplinary Counsel (ODC) have entered into an
Agreement for Discipline by Consent pursuant to Rule 21, RLDE, Rule 413,
SCACR. Inthe agreement, respondent admits misconduct and consentsto a
public reprimand. We accept the agreement and publicly reprimand
respondent. The facts as set forth in the agreement are as follows.
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Facts
|. Conflict of Interest

Respondent represented a client in adivorce action. Prior to the
termination of the client’ s representation, respondent also represented the
client’s spouse in acrimina matter. Respondent failed to disclose this
representation to the client and failed to obtain her consent. Respondent also
failed to respond with candor to an inquiry by ODC regarding this matter.

II. Client Neglect

Respondent failed to communicate properly with clients on two
occasions. Inacrimina matter, respondent failed to respond to
communications from a client, the client’ s family, and the assistant solicitor.
In acivil matter, respondent neglected to ensure that a client received a court
order in atimely fashion and failed to properly explain the order to the client.

[11. Trexler Matter

Terry A. Trexler was placed on interim suspension by Order of
this Court dated October 2, 1998. Inre Trexler, 333 S.C. 1, 507 S.E.2d 322
(1998). Respondent contacted some of Trexler’s clients, with Trexler’s
consent, in an attempt to associate on their cases. Respondent failed to
properly communicate with Trexler’ s clients regarding their options for
representation.

Law

Respondent admits that his conduct violated the following Rules
of Professional Conduct, Rule 407, SCACR: Rule 1.1 (failing to provide
competent representation); Rule 1.3 (failing to act with reasonable diligence
and promptness while representing a client); Rule 1.4(a) (failing to keep a
client reasonably informed about the status of a matter and failing to
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promptly respond to reasonable requests for information); Rule 1.7(b)
(representing a client whose interests conflict with those of another client
without obtaining informed consent); and Rule 8.4(e) (violating the Rules of
Professional Conduct).

Respondent also admits that he violated the following Rules for
Lawyer Disciplinary Enforcement, Rule 413, SCACR: Rule 7(a)(1) (violating
rules regarding the professional conduct of lawyers).

Conclusion

We find that respondent’ s misconduct warrants a public
reprimand. We therefore accept the Agreement for Discipline by Consent
and publicly reprimand respondent.

PUBLIC REPRIMAND.

TOAL, C.J., MOORE, WALLER, BURNETT and
PLEICONES, JJ., concur.
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Opinion No. 25260
Heard January 10, 2001 - Filed March 12, 2001

REVERSED AND REMANDED

John M.S. Hoefer and Paige J. Gossett, of
Willoughby & Hoefer, P.A., and A. Camden Lewis,
of Lewis, Babcock & Hawkins, L.L.P., of Columbia,
for appellants/respondents.

Vance J. Bettis, of Gignilliat, Savitz & Bettis, L.L.P.,
for respondents/appellants; Joseph D. Shine, Edwin
E. Evans, and Anne Macon Flynn, for
Respondent/Appellant South Carolina State Budget
and Control Board; Harry T. Cooper, Jr., Ronald W.
Urban, and Sarah G. Mgjor, for
Respondent/Appellant South Carolina Department of
Revenue; Stephen R. Van Camp for
Respondents/Appellants South Carolina State
Retirement System, Retirement System for Judges
and Solicitors of the State of South Carolina,
Retirement System for Members of the General
Assembly of the State of South Carolina and the
South Carolina Police Officers' Retirement System,
all of Columbia.

JUSTICE BURNETT: This case presents cross-appeals from
the order of the circuit court denying, in part, and granting, in part,
respondents/appellants’ motion to dismiss. Wereverse.
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FACTS

In Davisv. Michigan Dep't of Treasury, 489 U.S. 803 (1989), the
United States Supreme Court held the doctrine of intergovernmental
immunity and 4 U.S.C. 8 111 (1997) prohibit the states from taxing federal
government retirees at a greater rate than state and local government retirees
aretaxed. Davis held states could cure the infirmity “either by extending the
tax exemption to retired federal employees (or to al retired employees), or by
eliminating the tax exemption for retired state and local government
employees.” |d. at 818.

Prior to Davis, state retirement benefits in South Carolinawere
fully exempt from taxation while only the first three thousand dollars of
federa retirement benefits were exempt from taxation. In response to Davis,
the General Assembly deleted the full tax exemption, rendering state
retirement benefits in excess of three thousand dollars taxable. Act No. 189,
Part 11, 8 39, 1989 S.C. Acts 1436 (Act 189). In addition, the General
Assembly increased the pension benefits for state retirees by 7% to offset the
increased tax liability resulting from the lost exemption. Act No. 189, Part |1,
§ 60, 1989 S.C. Acts 1436."

Appellants/Respondents Evans and all others similarly situated
(State Retirees) brought this declaratory judgment action in circuit court
against Respondents/Appellants the State of South Carolina, the various State
Retirement Systems, the Department of Revenue (DOR), and the Budget and
Control Board (the State) alleging a cause of action for breach of contract and

'Act 189 is codified in parts of the various Retirement Code provisions
at South Carolina Code Ann. 8 9-1-1680 (State Employees), § 9-8-190
(Judges and Salicitors), § 9-9-180 (General Assembly Members), and § 9-11-
270 (Police Officers) (Supp. 2000).
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causes of action challenging the constitutionality of Act 189. State Retirees
also seek an injunction against future imposition of state income taxes on
their retirement benefits and damages in the form of an income tax refund for
state income taxes paid on their retirement benefits.

The State filed amotion to dismiss. Thetria judge denied the
motion insofar as the State claimed the action should be dismissed because
State Retirees failed to pursue their administrative remedies under the
Revenue Procedures Act. S.C. Code Ann. 88 12-60-10 to -3390 (2000).
However, concluding State Retirees had no contractual or property right in a
tax exemption, the trial judge granted the State’ s motion to dismiss for failure
of the complaint to state facts sufficient to constitute a cause of action for
breach of contract, contract clause impairment, and takings. The partiesfiled
Cross-appeals.

|SSUES
|. Didthetria judge err by denying the State’' s motion to dismiss
on the ground State Retirees failed to pursue their administrative

remedies in accordance with the Revenue Procedures Act?

I1. Didthetrial judge err by deciding anovel issue on a motion
to dismiss?

Specifically, State Retirees allege aviolation of United States
Constitution Article |, 8 10 (impairment of contract) and the Fifth and
Fourteenth Amendments to the United States Constitution (taking of property
without just compensation and in violation of due process). Additionally,
they allege violations of South Carolina Constitution Articlel, 84
(impairment of contract), Articlel, § 13 (taking of property without just
compensation), Article X, 8§ 5 (tax levied without distinctly stating object),
and ArticleV, 8 16 (diminishing compensation for judges) (1976 and Supp.
2000).
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I11. Didthetria judge err by ruling State Retirees have neither a
contractual right nor a property interest in the full tax exemption
of their retirement benefits?

DISCUSSION

The State argues the trial judge erred by denying its motion to
dismiss on the ground State Retirees failed to pursue their administrative
remedies in accordance with the Revenue Procedures Act. We agree.

In two provisions, the South Carolina Constitution states:

The Genera Assembly may direct, by law, in what manner
claims against the State may be established and adjusted.

S.C. Const. art. X, 8 10; S.C. Const. art. XVII, 8 2.

Section 12-60-80 of the Revenue Procedures Act provides:
“[t]hereis no remedy other than those provided in this chapter in any case
involving theillegal or wrongful collection of taxes, or attempt to collect
taxes.” It further specifies, “[i]f ataxpayer brings an action covered by this
chapter in circuit court, other than an appeal of an [Administrative Law
Judge] decision . . ., thecircuit court shall dismiss the case without
prejudice.” § 12-60-3390.

The Revenue Procedures Act establishes administrative
procedures for taxpayers who claim arefund of any state tax. After aclamis
filed with the DOR, the appropriate DOR division determines what refund, if
any, isdue. 8 12-60-470(A) and (D). The taxpayer may appeal the
division’s decision to the DOR by filing a protest. § 12-60-470(E). If the
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DOR makes a determination adverse to the taxpayer, the taxpayer may
request a contested case hearing before the Administrative Law Judge
Division. § 12-60-470(F). If the case either raises constitutional issues or
does not qualify asa*“small claims case” under § 12-60-520 [cases in which
no more than $10,000 isin controversy], the Administrative Law Judge
Division’s decision may be appealed to the circuit court. 8§ 12-60-3380.

State Retirees argue it would have been futile to pursue the
administrative remedies provided by the Revenue Procedures Act because
neither the DOR nor an Administrative Law Judge (ALJ) could rule on the
merits of their claims. More particularly, State Retirees assert their
constitutional causes of action are challengesto the facia validity of Act 189,
claims which the separation of powers doctrine precludes executive branch
officers from determining, not arequest for atax refund.

This Court recently addressed asimilar issue. In Ward v. State,
S.C. , 538 S.E.2d 245 (2000), federal government retirees brought a
dedl aratory | udgment action also challenging the constitutionality of Act 189.
The federal retirees asserted § 60 of Act 189, which increased the state retiree
benefits to offset the elimination of the full tax exemption in 8§ 39, violated
the doctrine of intergovernmental immunity.

Recognizing the separation of powers doctrine prohibits an
agency and ALJfrom ruling on the constitutionality of a statute, we
concluded § 12-60-3390 was inapplicable “where the sole issue [was]
whether a statute or other legislative action is constitutional.” 1d. SC.at
S.E.2d at 248. See Video Gaming Consultants, Inc. v. South Carolina Dep’t
of Revenue, 342 S.C. 34, 535 S.E.2d 642 (2000) (if only issueisa
constitutional challenge to a statute, party should seek declaratory judgment
from circuit court rather than ALJ). The Court concluded the federal retirees
were not required to exhaust their administrative procedures under the
Revenue Procedures Act because the issue under consideration was the facia
constitutionality of Act 189. The Court noted, however, “an agency or ALJ
can still rule on whether a party’ s constitutional rights have been violated . . .
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Merely asserting an aleged constitutional violation will not allow a party to
avoid an administrativeruling.” Ward,  S.C.at _ , SE.2d at 247.

The DOR and the ALJ division have authority to rule on State
Retirees constitutional claims. As specified in their complaint, the class of
persons whom State Retirees intend to represent are those persons employed
by the State, its political subdivisions, and agencies before June 8, 1989.
While State Retirees assert they are challenging the facial validity of Act 189,
in actuality they are only challenging Act 189 asit appliesto alimited class
of state employees, not the constitutionality of Act 189 asawhole. Pursuant
to Ward, the DOR and ALJ Division have authority to rule on State Retirees
constitutional claims.’

Moreover, State Retirees' position isthat they are entitled to full
tax exemption of their retirement benefits and, therefore, the DOR illegally or
wrongfully collected excess taxes from them. Thisis precisely the type of
action the General Assembly mandated must be remedied by the DOR. § 12-
60-80 (only remedy involving illegal or wrongful collection of taxes is under
the Revenue Procedures Act).

Additionally, State Retirees contend requiring them to comply
with administrative procedures would deprive them of their constitutional
right to ajury trial on their breach of contract action.* We disagree.

In their breach of contract cause of action, State Retirees assert
the various Retirement Systems breached their contracts with them by
unilaterally reducing the amount of tax exemption on their retirement

*The Revenue Procedures Act itself recognizes constitutional claims
may be presented to the DOR and the ALJ division. See § 12-60-3380.

“Theright of tria by jury shall be preserved inviolate.” S.C. Const.
art. |, 814
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benefits.> Assuming there is a contract between the Retirement System and
State Retirees and that the full tax exemption is a part of that contract, the
Retirement Systems cannot be liable for the alleged breach because it was
impossible for Retirement Systems to perform under the contract’ s terms
once Act 189 became law. Hawkinsv. Greenwood Dev. Corp., 328 S.C. 585,
493 S.E.2d 875 (Ct. App. 1997) (party to a contract must perform its
obligations under the contract unless its performance is rendered impossible
by an act of God, the law, or by athird party). Since State Retirees do not
have a viable breach of contract action, pursuing their action through the
administrative process does not violate their right to ajury trial.

We conclude the DOR has the jurisdiction and authority to rule on
State Retirees’ constitutional claims. Since State Retirees failed to follow the
administrative procedures established by the Revenue Procedures Act, the
circuit court erred by denying the State’s motion to dismiss as required by §
12-60-3390 for State Retirees’ failure to exhaust their administrative
remedies. Hydev. South Carolina Dep’'t of Mental Health, 314 S.C. 207, 442
S.E.2d 582 (1994) (where there was no excuse for failing to exhaust
administrative remedies, trial judge abused his discretion in finding plaintiff
did not have to exhaust his administrative remedies).

State Retirees argue the trial judge erred by deciding anovel
issue, whether by passing Act 189 the General Assembly impaired their
contracts with the Retirement Systems or took their property without just
compensation, on a Rule 12(b)(6), SCRCP, motion to dismiss. We agree.

As agenera rule, important questions of novel impression should
not be decided on a Rule 12(b)(6), SCRCP, motion to dismiss. Instead, a

At oral argument, State Retirees’ counsel conceded the breach of
contract action was against the various Retirement Systems and the
remaining causes of action were against the other defendants.
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novel issueis best decided in light of the testimony to be adduced at trial.
Tyler v. Macks Stores of South Carolina, Inc., 275 S.C. 456, 272 S.E.2d 633
(1980). However, where the disputeis not as to the underlying facts but asto
interpretation of the law, and development of the record will not aid in the
resolution of the issues, it is proper to decide even novel issues on amotion to
dismissfor failure to state aclaim. Brown v. Theos, 338 S.C. 305, 526 S.E.2d
232 (Ct. App. 1999).

Wefind thetrial judge erred by dismissing State Retirees
congtitutional impairment of contract and takings causes of actions on the
State' s Rule 12(b)(6), SCRCP, motion to dismiss. Assuming State Retirees
have either a contract right or a property interest in the full tax exemption of
their retirement benefits, had the action proceeded to trial, the circuit court
could have considered whether State Retirees’ contract had been substantially
impaired or their property taken without just compensation in violation of the
federal and state constitutions. See generally U.S. Trust Co. of New York v.
New Jersey, 431 U.S. 1 (1977) (in considering contract clause claim, court
must ascertain, among others, whether the State law hasin fact operated as a
substantial impairment of a contractual relationship); Hodges v. Rainey, 341
S.C. 79, 533 S.E.2d 578 (2000) (same); Seaboard Air Line Ry. v. United
States, 261 U.S. 299, 304 (1923) ("[T]he compensation to which the owner is
entitled is the full and perfect equivalent of the property taken."); South
CarolinaDep't of Transp. v. Faulkenberry, 337 S.C. 140, 522 S.E.2d 822 (Ct.
App. 1999) (same). Testimony may have revealed Act 189's 7% increasein
retirement benefits fairly offset any financial loss to State Retirees resulting
from Act 189's deletion of the full tax exemption for state retirement benefits.
Consequently, we find the trial judge erred by dismissing the novel issue
presented by this case on a motion to dismiss.

1.
State Retirees appeal thetrial judge’ s decision granting the State’'s
Rule 12(b)(6), SCRCP, motion to dismiss for failure to state a claim upon
which relief can be granted. State Retirees assert the trial judge erred by
ruling the Retirement Code does not constitute a contract (including a

58



provision for afull tax exemption) between the Retirement Systems and their
members and, alternatively, that State Retirees do not have a property right in
the full tax exemption which cannot be taken from them without just
compensation and without due process of law.°

Since we have determined State Retirees claims should have first
been considered by the DOR as part of the administrative process and, further,
the trial judge should not have dismissed State Retirees' complaint on aRule
12(b)(6), SCRCP, motion to dismiss, we decline to rule on the underlying
merits of State Retirees’ appeal of the dismissal of their complaint. In
keeping with this decision, we reverse that portion of the trial court order
denying the State’ s motion to dismiss and vacate the remaining portion of the
order which dismissed State Retirees’ complaint on its merits.

Thecircuit court’s order isREVERSED. Thiscaseis
REMANDED to the circuit court to enter an order dismissing State Retirees
complaint without prejudice. § 12-60-3390.

MOORE, A.CJ., WALLER, J., and Acting JusticesH.
Samuel Stilwell and William L. Howard, concur.

°State Retirees have not appealed the trial judge’ s dismissal of their
South Carolina Constitution Article X, 8 5 and Article V, 8 16 causes of
action.

59



THE STATE OF SOUTH CAROLINA
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REVERSED

Howell V. Bellamy, Jr., and Douglas M. Zayicek, of
Bellamy, Rutenberg, Copeland, Epps, Gravely &
Bowers, of Myrtle Beach, for petitioners.

Michael W. Battle, of Battle & Vaught, of Conway,
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for respondent.

JUSTICE BURNETT: This caseinvolves the proper
construction of a Myrtle Beach city ordinance concerning abandoned and
obsolete signs. Myrtle Beach Code § 902.4.7. We granted certiorari to
review a decision of the Court of Appeals holding petitioners sign could be
deemed abandoned regardiess of petitioners' intent. City of Myrtle Beach v.
Juel P. Corp. and Gay Dolphin, Inc., 337 S.C. 157, 522 S.E.2d 153 (Ct. App.
1999). Wereverse.

FACTS

In the early 1970s, petitioners purchased Ed’ s Hobby Shop in
Myrtle Beach. The shop includes arooftop sign, which is arguably the most
prominent sign location in Myrtle Beach.

In 1979, Myrtle Beach enacted a zoning ordinance which
prohibited rooftop signsin certain areas of the city, including the areawhere
petitioners sign was located. Section 902.8.3 of the zoning ordinance
provided that rooftop signs had an amortization period of three years. In
1985, after the conclusion of alengthy legal challengeto thecity’s
comprehensive sign ordinance, the city notified petitioners that its ordinance
had been declared legal, constitutional, and enforceable, and ordered
petitioners to remove the rooftop sign from Ed’s Hobby Shop. Petitioners,
through an agent, responded by alerting the city to former S.C. Code Ann. §
57-25-195 (Supp. 1980) (repealed in 1990), which would have required the
City to pay just compensation for the sign. Rather than compensate
petitioners for the sign’sremoval, the city chose not to enforce its 1985 | etter.

In 1989, in the imminence of Hurricane Hugo, petitioners
removed the sign facing to minimize damage from the storm. Shortly after
the storm had passed, petitioners received aletter from the city informing
them the sign was more than 50% damaged and could not be restored.
Petitioners asked for repair estimates from three different sign companies, all
of which agreed with petitioners estimate that the sign was only 10%
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damaged. Petitioners approached the city’ s Director of Construction Services
with these estimates, and, when he refused to concede their damage estimate,
presented the estimates to the city manager. Petitioners attempted to reach a
settlement with the city manager in which petitioners would agree to remove
the rooftop sign in exchange for a permit for a unipole sign.

For the next five years, the sign remained vacant. Neither
petitioners nor the city pursued formal appeals or informal negotiations.
During this time, however, petitioners continued to pay Highway Department
fees and maintain electricity to thesign. Inthefall of 1994, petitioners
installed new sign facing. On November 8, 1994, the city notified petitioners
that the sign violated the city zoning ordinance, § 902.4.8, which prohibits
rooftop signs. When petitioners did not remove the sign, the city sought an
injunction. Inits second amended complaint, dated September 24, 1996, the
city for the first time claimed petitioners had abandoned their sign. Section
902.4.7 of the Myrtle Beach Code provides:

Any sign which advertises or pertains to a business,
product, service, event, activity or purpose whichis
no longer conducted or that has not been in use for
three months or which is no longer imminent, or any
sign structure that no longer displays any sign copy
shall be deemed to be an obsol ete or abandoned sign.

The Master-in-Equity for Horry County conducted a hearing on
the city’ sinjunction action and petitioners' takings counterclaim. The Master
ruled the city could not rely on its ordinance because to do so would
retroactively deprive petitioners of avested right. He further ruled intent isa
necessary element of abandonment, and found petitioners “did not simply
abandon the most prominent and valuable sign in Myrtle Beach.” The Court
of Appeals reversed, holding a property owner’sintent isirrelevant when an
ordinance specifies an objective time frame after which a nonconforming use
shall be deemed abandoned. City of Myrtle Beach v. Juel P. Corp. and Gay
Dolphin, Inc., 337 S.C. 157, 522 S.E.2d 153 (Ct. App. 1999).
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DISCUSSION

Petitioners argue several issues on appeal. We decline to reach
these issues because we conclude the city’ s ordinance does not provide an
objective time frame for abandonment.

When interpreting an ordinance, legislative intent must prevail if
it can be reasonably discovered in the language used. Charleston County
Parks and Rec. Comm’' n v. Somers, 319 S.C. 65, 459 S.E.2d 841 (1995). The
determination of legislative intent is amatter of law. 1d. Inconstruing a
statute, its words must be given their plain and ordinary meaning without
resorting to subtle or forced construction to limit or expand the statute's
operation. First Baptist Church of Mauldin v. City of Mauldin, 308 S.C. 226,
417 S.E.2d 592 (1992). “[O]rdinancesin derogation of natura rights of
persons over their property are to be strictly construed asthey arein
derogation of the common law right to use private property so asto realizeits
highest utility and should not be impliedly extended to cases not clearly
within their scope and purpose.” Purdy v. Moise, 223 S.C. 298, 302, 75
S.E.2d 605, 607 (1953).

We read the ordinance as follows:;

Any sign

[1] which advertisesor pertainsto a

business, product, service, event, activity,

or purpose
[a] whichisnolonger conducted
or [b] that has not been in use for three months
or [c] whichisno longer imminent

or [2] any sign structure that no longer

displays any sign copy
shall be deemed to be an obsol ete or abandoned sign.

Myrtle Beach Code § 902.4.7. The city’s proposed construction, “Any sign .
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.. that has not been in use for three months.. . . shall be deemed to be an
obsolete or abandoned sign,” is aforced construction that would
impermissibly expand the ordinance’ s operation. We cannot harmonize the
city’ sinterpretation with our obligation to construe the ordinance strictly.

While the intent of the city may well have been to provide a
three-month period of abandonment for signs, that intent is not expressed in
the language of the ordinance. Moreover, the portion of the ordinance which
clearly appliesto petitioners’ sign —“any sign structure that no longer
displays any sign copy” — contains no time provisions whatsoever.

Because the ordinance expresses no time frame for abandonment,
we apply the common law. Under the common law:

In order to constitute abandonment, it must appear
that there was a discontinuance of the nonconforming
use with the intent to relinquish the right to so use the
property. The question islargely one of intention and
must be determined from all of the surrounding facts
and circumstances.

Conway v. City of Greenville, 254 S.C. 96, 105,173 S.E.2d 648, 652-53
(1970). We find abundant evidence in the record to support the Master’s
finding petitioners did not intend to abandon their sign.

CONCLUSION

Because the city’ s ordinance does not provide an objective time
frame for abandonment of a nonconforming use, the common law of
abandonment controls. The evidence supports the finding that petitioners did
not intend to abandon their rooftop sign.

REVERSED.
TOAL, C.J.,, MOORE, WALLER and PLEICONES, JJ.,
concur.



The Supreme Court of South Carolina

In the Matter of Donald
Loren Smith, Respondent.

ORDER

Petitioner has been charged with trafficking in cocaine in
violation of S.C. Code Ann. § 44-53-370(e)(2)(b)(1)(Supp. 2000), trafficking
in methamphetamine in violation of S.C. Code Ann. 8§ 44-53-375 (C)(1)(a)
(Supp. 2000), and possession of marijuana with intent to distributein
violation of S.C. Code Ann. § 44-53-370(b)(2)(Supp. 2000). The Office of
Disciplinary Counsel has filed a petition asking the Court to place respondent
on interim suspension pursuant to Rule 17(a), RLDE, Rule 413, SCACR,
because he has been charged with a serious crime. The petition also seeks
appointment of an attorney to protect the interests of respondent’s clients

pursuant to Rule 31, RLDE, Rule 413, SCACR.
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IT IS ORDERED that the petition is granted and respondent is
suspended from the practice of law in this State until further order of this
Couirt.

IT ISFURTHER ORDERED that William B. Darwin, Jr.,
Esquire, is appointed to assume responsibility for respondent's client files,
trust account(s), escrow account(s), operating account(s), and any other law
office accounts respondent may maintain. Mr. Darwin shall take action as
required by Rule 31, RLDE, Rule 413, SCACR, to protect the interests of
respondent's clients. Mr. Darwin may make disbursements from respondent's
trust account(s), escrow account(s), operating account(s), and any other law
office accounts respondent may maintain that are necessary to effectuate this
appointment.

This Order, when served on any bank or other financia
Institution maintaining trust, escrow and/or operating account(s) of
respondent, shall serve as an injunction to prevent respondent from making
withdrawals from the account(s) and shall further serve as notice to the bank
or other financial institution that William B. Darwin, Jr., Esquire, has been

duly appointed by this Court.
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Finaly, this Order, when served on any office of the United
States Postal Service, shall serve as notice that William B. Darwin, Jr.,
Esquire, has been duly appointed by this Court and has the authority to
receive respondent’s mail and the authority to direct that respondent’ s mail

be delivered to Mr. Darwin’s office.

s/Jean H. Toal CJ.
FOR THE COURT

Columbia, South Carolina

March 1, 2001
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The Supreme Court of South Carolina

Melody Holmes, Respondent,

State of South Carolina, Petitioner.

ORDER

Respondent was sentenced for 49 separate counts of check
forgery. Respondent was sentenced to five years, suspended on five years
probation, on the first indictment. On the next nine indictments, respondent
was sentenced to five years, consecutive, suspended during the probation.
On all remaining indictments, respondent was sentenced to five years,
suspended during the probation, to be served concurrently. Respondent’s
probation was subsequently revoked. The State has now appeal ed a post-
conviction relief order finding that respondent is entitled to a new probation
revocation hearing.

Respondent asks this Court to remand her motion for an appeal

bond to the circuit court for consideration or, aternatively, to be allowed to
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file amotion asking this Court to set bail.

A PCR applicant may be admitted to bail after the service of the
notice of appeal by the applicant or the State. Rule 227(j), SCACR. Where
the sentence originally imposed did not exceed imprisonment for ten (10)
years, the petition for bail shall be made to the lower court. In all other cases,
the petition for bail shall be made to the Supreme Court. 1d.

Sincethisis an appeal from the PCR related to respondent’ s
probation revocation, one must ook to the sentence imposed at the probation
revocation hearing for the sentence “originally imposed” under Rule 227(j).
The sentence imposed at the probation revocation hearing, as construed by
the Department of Corrections, was ten five-year sentences to be served
consecutively.

This Court has stated that consecutive sentences are frequently
considered as separate sentences for certain purposes while, for others, they

may be considered a single sentence. Polk v. Manning, 224 S.C. 467, 79

S.E.2d 875 (1954). In Statev. Mims, 273 S.C. 740, 259 S.E.2d 602 (1979),
this Court held that, for the purpose of determining parole eligibility,

consecutive sentences must be aggragated.
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We now hold that, solely for the purpose of determining which
court has jurisdiction to grant an appea bond under Rule 227(j), consecutive
sentences should not be aggregated. When an individual has received
multiple consecutive sentences, all of which are less than ten years, we
believe it is more appropriate for the circuit court to conduct a hearing to
determine whether an appeal bond should be granted and, if so, in what
amount and under what conditions.

Therefore, this matter is remanded to the circuit court to conduct
a hearing on respondent’ s request for an appeal bond.

I'T IS SO ORDERED.

s/'Jean H. Tod C.J.
s/James E. Moore J.
s/John H. Waller, Jr. J.
S/E.C. Burnett, |11 J.
s/Costa M. Pleicones J.

Columbia, South Carolina
March 8, 2001
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Duke Power Company, Petitioner,
V.

Laurens Electric Cooperative, Inc., The City of Fountain
Inn and Marty Seppala,

Defendants.

Of whom

Laurens Electric Cooperative, Inc., is,

Respondent.

ORDER DENYING PETITION
FOR REHEARING

PER CURIAM: After careful consideration of the Petition for Rehearing, the
Court is unable to discover any material fact or principle of law that has been
either overlooked or disregarded and, hence, there is no basis for granting a
rehearing. Itis, therefore, ordered that the Petition for Rehearing be denied and
the attached opinion substituted for the opinion filed on December 18, 2000.

Kaye G. Hearn ,C.J.
Ralph King Anderson, Jr. J.
H. Samuel Stilwell J.

Columbia, South Carolina
March 7, 2001.
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals
Duke Power Company,

Appdllant,
V.

Laurens Electric Cooperative, Inc., The City of
Fountain Inn and Marty Seppala,

Defendants.
Of whom Laurens Electric Cooperative, Inc., is,
Respondent.

Appea From Laurens County
William P. Keesley, Circuit Court Judge

Opinion No. 3273
Heard November 6, 2000 - Filed December 18, 2000
Substituted and Refiled March 7, 2001

REVERSED & REMANDED

James W. Logan, Jr., of Logan, Jolly & Smith, of
Anderson, for appellant.

Wilburn Brewer, Jr., and Richard S. Dukes, Jr., both of

Nexsen, Pruet, Jacobs & Pollard, of Columbia; and
James E. Bryan, Jr., of Laurens, for respondent.
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HEARN, C.J.: Duke Power Company (Duke) appeal s the grant of
summary judgment to Laurens Electric Cooperative, Inc. (Laurens) in Duke's
action to enjoin Laurensfrom serving customersin anewly annexed areaof the
city of Fountain Inn. Duke argues Laurens lacks the authority under the Rura
Electric Cooperative Act' (Act) to serve these customers. We reverse and
remand.

FACTS/PROCEDURAL HISTORY

Duke brought this action to enjoin Laurens, a rura electric
cooperative (co-op), from providing power to anewly annexed areaof Fountain
Inn known as Country Gardens. Duke, Laurens, and Fountain Inn stipulated to
the following facts: Fountain Inn is not a rural area under the Act because its
popul ation exceeds 2,500 people; Dukeisthe principal supplier of electricity to
Fountain Innintermsof both revenueand number of customers; neither Laurens
nor Duke served any customersin Country Gardens at the time of annexation;
and Fountain Inn adopted an ordinance following annexation granting Laurens
anexclusiveassignment to serve Country Gardens, part of whichwas previously
assigned to Duke by the South Carolina Public Service Commission.?

Both Laurens and Duke moved for summary judgment. The trial
court granted summary judgment to Laurens from which Duke appeals.

STANDARD OF REVIEW

“When an appea involves stipulated or undisputed facts, an
appellate court isfreeto review whether thetrial court properly applied thelaw
to those facts.” WDW Prop. v. City of Sumter, 342 S.C. 6, 8, 535 S.E.2d 631,
632 (2000). Insuch cases, the appellate court isnot required to defer to thetrial
court’slegal conclusions. JK. Const., Inc. v. W. CarolinaReg'| Sewer Auth.,
336 S.C. 162, 166, 519 S.E.2d 561, 563 (1999).

DISCUSSION

'S.C. Code Ann. 88 33-49-10to 1330 (1990 & Supp. 1999).

2 Fountain Inn agreed to the stipulation of facts but did not participate
further in the action and did not appear at the hearing.
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Duke argues the circuit court erred in finding Laurens could
lawfully initiate servicein anonrural area absent an applicable exception under
section 33-49-250. We agree.

Rural electric cooperatives are creatures of statute and only have
such authority as the legislature has given them. See South Carolina Elec. &
Gas Co. V. Pub. Serv. Comm'n, 275 S.C. 487, 489, 272 S.E.2d 793, 794 (1980)
(recognizing that regulatory bodies as creatures of statute hold only those
powers expressly granted by the legislature). The cardinal rule of statutory
interpretation is to ascertain and effectuate the intention of the legislature.
Hodgesv. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 581 (2000) (citing Ray Bell
Constr. Co. v. Sch. Dist. of Greenville County, 331 S.C. 19, 501 S.E.2d 725
(1998)). If astatute’ stermsare clear and unambiguouson their face, thereisno
room for statutory construction and courts must apply the statute according to
its literal meaning. Carolina Power & Light Co. v. City of Bennettsville, 314
S.C. 137, 139, 442 S.[E.2d 177, 179 (1994).

Laurenswascreated pursuant tothe Act’ sprovision granting co-ops
the authority to supply energy to rural areaswhile promoting and extending the
useof electricity acrossthestate. S.C. Code Ann. § 33-49-210(1990). Because
Laurens is a co-op, this court must look to the Act to see if Laurens may
lawfully initiate service to Country Gardens. “Under S.C. Code Ann. § 33-49-
250, arural cooperative may provide serviceonly inrural areas, i.e., those with
apopulation under 2500.” Carolina Power & Light Co. v. Town of Pageland,
321 S.C. 538,542, 471 S.E.2d 137, 139 (1996). The Act definesarural areaas
one “not included within the boundaries of any incorporated or unincorporated
city, town, village or borough having a population in excess of twenty-five
hundred persons . . . .” S.C. Code Ann. § 33-49-20(1). By stipulation of the
parties, Fountain Inn is no longer a rural area for purposes of the Act.
Therefore, an exception must apply for Laurensto serve Country Gardens.

The Act provides two exceptions permitting arura co-op to serve
customers within a nonrura area, the annexation exception and the principal
supplier exception. These exceptions provide:

.. . Subject to the provisions of § 58-27-1360, the act
of incorporating or annexing into acity or town an area
in which the cooperative is serving shall constitute the
consent of the governing body of such city or town for
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the cooperative to continue serving all premises then
being served and to serve additional premises within
such area until such time as the governing body of the
city or town shall direct otherwise and such cooperative
Isempowered to serve, but it shall not extend serviceto
any premises in any other part of such city or town
unless the cooperative was the principal supplier of
electricity in such city or town; provided, further, that
the right of a cooperative to continue to servein acity
or town in which it was the principal supplier of
electricity shall not be affected by the subsequent
growth of such city or town beyond apopulation of two
thousand five hundred persons. . . .

S.C. Code Ann. 8§ 33-49-250(1). Both exceptions prevent the ouster of co-ops
fromareasthey havehistorically served dueto population growth or annexation.
See City of Abbevillev. Aiken Elec. Coop., Inc., 287 S.C. 361, 369, 338 S.E.2d
831, 835 (1985). These exceptions contemplate the co-op’ s continued service
in an area.

Both Duke and Laurens stipulated that Duke was the principal
supplier of electricity to Fountain Inn. Therefore, the principal supplier
exception does not apply by the plain language of the statute.

Laurens contends the annexation exception applies here. We
disagree. In Pageland, the court held that a co-op may continue serving
customersfollowing annexation by anonrural municipality even where the co-
op is not the principal supplier of electricity for that municipality. 321 S.C. at
542-44, 471 SE.2d at 139-40. The Pageland court found the intent of the
legislature in adopting the annexation exception was to permit a co-op to
continue serving existing customersonceit lawfully entered the area. Seealso
Abbeville, 287 S.C. at 369, 338 S.E.2d at 835. In Pageland, the co-op was
allowed to continue serving theannexed areabecauseit waslawfully serving the
customers in question before the annexation. Here, this analysis mandates the
conclusion that Laurens may not serve Country Gardens. This does not result
In any ouster because Laurens was not serving the area before its annexation.
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Laurens’ s proposed interpretation of the Act would rob section 33-
49-250 of any meaning and render it superfluous.> When construing a statute,
we must presume the legislature did not intend afutile act. TNS Mills, Inc. v.
South Carolina Dep’t of Revenue, 331 S.C. 611, 620, 503 S.E.2d 471, 476
(1998). If rural co-ops may serve any area designated by a municipality, there
Isno need for section 33-49-250" s exceptions. Accordingly, thecircuit court’s
grant of summary judgment to Laurensis hereby reversed and remanded for the
entry of an injunction consistent with this opinion.

REVERSED AND REMANDED.

ANDERSON and STILWELL, JJ., concur.

*Becausewe agreewith Dukethat theissueinthiscaseiswhether Laurens
may lawfully enter anonrural area, we do not reach Laurens's contention that
Fountain Inn hasaconstitutional right to choose an electric supplier. Werewe
to reach this issue, we would find the court addressed and rejected a similar
contention in Pageland. There, Pageland contended thetrial court’s order was
contrary to the holding in Berkeley Electric Cooperative, Inc. v. South Carolina
Public Service Commission, 304 S.C. 15, 402 S.E.2d 674 (1991). In Berkeley,
aco-op challenged theright of the city to designate a private power supplier in
a newly annexed area. The court upheld the ordinance based on the
municipality’ sconstitutional right to designateits power supplier. Laurens, like
Pageland, relies on Berkeley and S.C. Constitution, Article V111, section 15 for
the proposition that a municipality has an unlimited right to choose its electric
provider. However, in Berkeley therightsof aco-op to providethat power were
not discussed, and Pageland suggests the municipality’ sright isindependent of
the powers of a co-op. Pageland, 321 S.C. at 540, 471 S.E.2d at 138 (“. . .
notwithstanding the supplier may be prohibited from providing service by its
statusasarura cooperative.”). Further, amunicipality may not enact measures
inconsistent with the general laws of the state. S.C. Code Ann. § 5-7-30 (Supp.
1999).
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

South Carolina Farm Bureau Mutual Insurance Co.,
................................. Respondent,

Calvin LeeWilson, Mark Walton Davisand Carl King,

................................. Defendants,
of whom Mark Walton Davisis, ...... Respondent,
and
Cal Kingis, ..., Appellant.

Appea From Horry County
J. Stanton Coss, Jr., Master-in-Equity

Opinion No. 3311
Heard February 7, 2001 - Filed March 5, 2001

AFFIRMED

Gene M. Connéll, Jr., of Kelaher, Connell & Connor,
of Surfside Beach; and Phillip D. Sasser, of Conway,
for appellant.

D. Michae Henthorne, Robert T. Bockman, and
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William W. Doar, Jr., al of the McNair Law Firm, of
Georgetown; N. David DuRant, of Surfside; and
William E. Lawson, of Lawson & Gwin, of Myrtle
Beach, for respondent.

CURETON, J.: South Carolina Farm Bureau Mutual Insurance
Company (Farm Bureau) filed this declaratory judgment action against Calvin
LeeWilson, Mark Walton Davis, and Carl King, seeking adetermination of the
parties’ rightsunder acommercial automobile policy issued by Farm Bureau to
Carl King. The master-in-equity found the policy did not provide King
coverage because the utility trailer pulled by histruck had aweight capacity of
over 5,000 pounds. King appeals. We affirm.

Facts

King isin the business of installing mobile homes. Farm Bureau issued
a commercial policy to King insuring his 1988 Ford utility vehicle. King's
employeewasoperating thevehiclewhiletowing autility trailer whenthetrailer
disengaged, crossed the center line, and struck the vehicles occupied by Wilson
and Davis.

Mark Gore, Farm Bureau's adjuster, investigated the accident. Gore
testified King told him the capacity of thetrailer was 10,000 pounds. Gorealso
stated King admitted thetrailer wascarrying approximately two hundred cement
blocks at the time of the accident. The blocks, used to set up mobile homes,
weigh approximately 30 pounds each.

Robert Taylor, a mechanical engineer and accident reconstructionist,
described the trailer as “in between homemade and factory made.” Thus, the
trailer had no manufacturer’ s capacity nameplate. The trailer was constructed
with asteel plate on the floor and sides. The bed was approximately six foot by
ten foot, with eighteen inch sides. The trailer had two axles of atype used to
transport mobile homes, and four tires, each with amaximum load capacity of
2,270 pounds. Taylor testified the trailer had a capacity of 6,500 to 7,500



pounds.

Donald Poston, a self-employed welder, testified he manufactured the
trailer. He had built between thirty and forty trailers, of which approximately
fifteen or twenty were utility trailers. Poston testified the capacity of thetrailer
Is limited by the tongue. The tongue on this trailer was ten-feet long, five of
which extended beyond thetrailer. Poston testified thetrailer had acapacity of
approximately 4,000 pounds.

Themaster concluded, inter alia, King wasnot covered by thecommercia
automobile policy becausethe policy limited liability coverageto utility trailers
with a capacity of 5,000 pounds or less and King' s utility trailer had a capacity
in excess of 5,000 pounds.

Standard of Review

A declaratory judgment action is neither legal nor equitable, but is
determined by the nature of theunderlyingissue. Feltsv. Richland County, 303
S.C. 354, 400 S.E.2d 781 (1991). An action to determine coverage under an
insurance policy isan action at law. See Travelers Indem. Co. v. Auto World,
Inc., 334 S.C. 137, 511 S.E.2d 692 (Ct. App. 1999) (noting that an action to
determine coverage under an automobile insurance policy is an action at law).
In an action at law tried without a jury, the trial court’s findings will not be
disturbed on appeal unless the findings are found to be without evidence
reasonably supporting them. Townes Assocs., Ltd. v. City of Greenville, 266
S.C. 81, 221 S.E.2d 773 (1976).

Law/Analysis

King argues the master erred in concluding the auto policy excluded
liability coverage. We disagree.

Part | of the policy describes liability coverage stating:

79



We will:

1. pay for bodily injury and property damage
you or any covered persons are legally obligated to
pay caused by an accident arising out of the ownership,
maintenance or use of your auto.

The policy continues with a section defining supplementary payments and
coverage extensions. The coverage extensions section first describes the
coveragefor “Useof Other Autos.” It next describesliability coveragefor “Use
of Traillers.” The master relied on thislanguage in finding King not entitled to
coverage:

USE OF TRAILERS

Bodily Injury and Property Damage Liability
Coverage appliesto your use of:

1. any utility trailer with acapacity of 5,000 poundsor
less,

2. any farmtrailer with acapacity of 25,000 poundsor
less; or

3. any other trailer not owned or leased by you.

Bodily Injury and Property Damage Liability
Coverage appliesto any other owned or leased trailers
only when listed on the Declarations or subsequent
endorsements and the premium chargeispaid. . ..

King argues because the policy does not specifically exclude utility
trailers with a capacity of more than 5,000 pounds, the master erred in reading
the exclusion into the policy. Insurance policies are subject to general rules of
contract construction. Fritz-Pontiac-Cadillac-Buick v. Goforth, 312 S.C. 315,
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440 S.E.2d 367 (1994). This court must enforce, not write, contracts of
insurance and we must give policy language its plain, ordinary, and popular
meaning. Id. Aninsurer’sobligation under apolicy of insuranceis defined by
the terms of the policy itself and cannot be enlarged by judicial construction.
South Caralinalns. Co.v. White, 301 S.C. 133,390 S.E.2d 471 (Ct. App. 1990).

It is true that a policy clause extending coverage has to be liberally
construed in favor of coverage. Torrington Co. v. AetnaCas. and Sur. Co., 264
S.C. 636, 216 S.E.2d 547 (1975). However, if the intention of the partiesis
clear, courts have no authority to torture the meaning of policy language to
extend coverage that was never intended by the parties. Sphere Drake Ins. Co.
v. Litchfield, 313 S.C. 471, 438 S.E.2d 275 (Ct. App. 1993). Thefact that the
exclusions section of the policy does not specifically include a statement
excluding utility trailers with a capacity of more than 5,000 pounds does not
defeat the limitation on covered utility trailers. The clause extending coverage
to “any utility trailer with acapacity of 5,000 poundsor less’ is not ambiguous.
We find the master correctly interpreted the clause as excluding coverage of
utility trailers with a capacity of more than 5,000 pounds.

King also argues that despite the clause limiting coverage to utility
trailers, theliability portion of the policy provides coverageto all trailers under
the definitionsin the policy. We disagree.

The policy provides the following definitions:

4.  Auto(s) means a self-propelled motor vehicle,
designed primarily to be used on public roads
and required to be registered under the South
Carolina Motor Vehicle Registration and
Licensing Act.

8. Motor vehiclemeansaself-propelled vehicle or
trailer designed for use on public roads.
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15. Trailer(s) means avehicle designed to be
pulled by an auto.

King argues theterm “auto” includes atrailer designed for use on public
roads. Thus, asKing'strailer is clearly designed for use on public roads, it is
entitled to coverageasan “auto.” Farm Bureau concedesthat a“trailer designed
for use on public roads’ is defined as a “motor vehicle.” However, not all
“motor vehicles’ are*autos.” Only “self-propelled motor vehicles’ are* autos’
under thepolicy definitions, and“trailers’ areindependently defined asvehicles
designed to be pulled by an “auto.”

Thelanguage employed in an insurance contract isto be understood inits
plain, ordinary, and popular sense. Carroway v. Johnson, 245 S.C. 200, 139
S.E.2d 908 (1965). Courts will not torture the meaning of a policy to extend
coverage not agreed to by the parties. General Ins. Co. v. Palmetto Bank, 268
S.C. 355, 233 S.E.2d 699 (1977). Under a normal reading of the policy
language, we conclude a utility trailer is not defined as an “auto” under the
policy definitions.

Finaly, King arguesevenif the policy excludescoverageto utility trailers
with a capacity over 5,000 pounds, the master erred in finding histrailer had a
capacity of over 5,000 pounds. We disagree.

Pursuant to our standard of review, we may reverse the master’ s factual
findings only if they are found to be without evidence reasonably supporting
them. See Townes Assocs., Ltd. v. City of Greenville, 266 S.C. 81, 221 S.E.2d
773 (1976). There was conflicting testimony regarding the capacity of the
trailer ranging from 4,000 to 10,000 pounds. We find there is evidence to
support the master’ sconclusion that thetrailer had acapacity greater than 5,000
pounds.

For the foregoing reasons, the order on appeal is
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AFFIRMED.

GOOLSBY and CONNOR, JJ., concur.
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Peggy H. Eaddy, n/k/a Peggy H. Oliver,

Respondent,

Peter G. Oliver,
Appellant.
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SHULER, J.: Peter G. Oliver filed thiscontempt action against his
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ex-wife, Peggy H. Eaddy, aleging she violated the terms of a family court
visitation order. The family court found no evidence of awillful violation and
declined to hold Eaddy in contempt. Oliver appeals. We reverse and remand.

FACTSPROCEDURAL HISTORY

Oliver and Eaddy married in 1970. On November 21, 1995, the family
court granted adivorce on the ground of oneyear’ s continuous separation. The
final decree gave Eaddy sole custody of the parties’ minor son Fred, then eleven
yearsold, and awarded Oliver visitation on aternating weekends and part of the
Thanksgiving and Christmas holidays. Theorder further provided visitation as
agreed upon for other holidays and extended summer visitation; if unable to
agree, either party could move the court to decide the issue. Neither party
appealed this order.

In June 1997 Eaddy remarried and rel ocated to Myrtle Beach. Following
the move, Eaddy and Oliver agreed to share transportation responsibility to
facilitatevisitation. OnJune25 Oliver’ sattorney wrote Eaddy requesting atwo-
week visitation with Fred during the summer months. The letter encouraged
Eaddy to negotiate the matter to avoid a court hearing. According to Oliver,
Eaddy replied in aletter dated June 29, 1997. Therein, Eaddy stated she had
discussed the matter with their son, but that Fred did not want to stay with his
father for a two-week period. As a result, no extended visitation occurred
during the summer of 1997.

In April 1998 Oliver’s counsel wrote to Eaddy expressing his belief that
the 1997 visitation problems had been resolved and reaffirming Oliver’ sdesire
to reach an agreement regarding his alternating weekend and 1998 summer
visitation with Fred. Eaddy refused to cooperate, and Oliver filed an ex parte
motion on September 15, 1998 seeking an order and rule to show cause why
Eaddy should not be held in contempt for failure to comply with the visitation
provisions of the family court’s prior order.

After an unsuccessful mediation attempt, the family court held ahearing
in June 1999. By order filed August 17, 1999, the court declined to find Eaddy
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in contempt and dismissed therule. The court also found Eaddy was entitled to
attorney’s fees, but did not require Oliver to pay them due to his precarious
physical and financial health. This appeal followed.

STANDARD OF REVIEW

In appealsfromthefamily court, this Court hasthe“ authority to find facts
In accordance with our own view of the preponderance of evidence.” Owensv.
Owens, 320 S.C. 543, 546, 466 S.E.2d 373, 375 (Ct. App. 1996). Although a
determination of contemptiswithinthetrial court’ sdiscretion, anorder refusing
to hold aparty in contempt “should be reversed when the holding isbased on a
finding that is without evidentiary support or when there is . . . an abuse of
discretion.” Means v. Means, 277 S.C. 428, 431, 288 S.E.2d 811, 812-13
(1982).

LAW/ANALYSIS
|. Failureto Find Eaddy in Contempt

Oliver first argues the family court erred in failing to find Eaddy in
contempt of the prior order regarding visitation. We agree.

“An adult who wilfully violates, neglects, or refuses to obey or perform
alawful order of thecourt . .. may be proceeded against for contempt of court.”
S.C. Code Ann. § 20-7-1350 (Supp. 2000). For purposesof contempt, “[aln act
is willful if ‘done voluntarily and intentionally with the specific intent to do
something the law forbids, or with the specific intent to fail to do something the
law requires to be done; that is to say, with bad purpose either to disobey or
disregard the law.”” Wilson v. Walker, 340 S.C. 531, 538, 532 S.E.2d 19, 22
(Ct. App. 2000) (quoting Spartanburg County Dep’t of Soc. Servs. v. Padgett,
296 S.C. 79, 82-83, 370 S.E.2d 872, 874 (1988)).

Before a party may be held in contempt “the record must clearly and
specifically reflect the contemptuous conduct.” Henderson v. Henderson, 298
S.C. 190, 197, 379 S.E.2d 125, 129 (1989). Once the movant makes a prima
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facie showing by pleading an order and demonstrating noncompliance, “the
burden shiftsto the respondent to establish hisdefense and inability to comply.”
Id.; seeaso Lindsay v. Lindsay, 328 S.C. 329, 338, 491 S.E.2d 583, 588 (Ct.
App. 1997) (“[ T]he moving party must show the existence of acourt order and
the facts establishing the respondent’ s noncompliance with the order.”).

Oliver contends he madeaprimafacie casefor contempt by producing the
order and testifying as to Eaddy’ s noncompliance, and claims the burden then
shifted to Eaddy to provide a defense or explanation for noncompliance. He
specifically asserts Eaddy did not meet this burden because shefailed to testify
or present any evidencein response. We agree.

In support of hismotion, Oliver testified to ongoing problemswith Eaddy
in arranging visitation, and stated there had been periods of several months
when he did not see his son. He related that plans were made for Fred without
his knowledge and that Fred went on other social outings instead of coming to
visit him as provided in the order. Oliver enumerated his continuing problems
scheduling visits, in particular Eaddy’s refusal to cooperate or keep him
informed about Fred. Oliver further testified that he had tried several timesto
discusshislack of visitation with Eaddy; he claimed Eaddy responded by telling
him Fred did not want to see him, hanging up the phone, and refusing to answer
letters from his attorney.

In particular, Oliver asserted there were several weekends in 1998 when
Fred did not come for his regular weekend visitation, including spring break,
Easter, April 15-17, April 24-26, May 8-10, and May 22-24. Although Oliver
admitted the problems with visitation initially were better after the mediation,
he stated they worsened again when Eaddy gave Fred a pick-up truck in the
spring of 1999. According to Oliver, he has not seen his son since.

Weagreewith Oliver that thisevidence constituted aprimafacie showing
of contempt. Indeed, the family court stated that “it is undisputed perhaps that
[Oliver] hasn’t had visitation according to the order.” Thus, upon presentation
of his case, the burden shifted to Eaddy to produce at least some evidence
tending to establish a defense or explanation for failing to comply with the
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family court order. Because Eaddy choseto produce no evidence, including her
own testimony, we find she did not meet this burden. As aresult, the family
court abused its discretion in refusing to hold her in contempt. We therefore
remand the case to the family court for a determination on the propriety of
appropriate sanctions. SeelLindsay, 328 S.C. at 338, 491 S.E.2d at 588 (“Even
though a party is found to have violated a court order, the question of whether
or not to impose sanctions remains amatter for the court’ sdiscretion.”); Sutton
v. Sutton, 291 S.C. 401, 409, 353 S.E.2d 884, 888-89 (Ct. App. 1987)
(“ Although the Family Court is empowered to find and punish for contempt,
thereisno requirement that sanctionsbeimposed upon afinding of contempt.”).

1. Failureto Order Future Compliance

Oliver next contends the family court erred in failing to direct Eaddy to
comply prospectively with the court’s prior order on visitation. The record
reflects Oliver first raised thisissuein amotion to alter or amend thejudgment;
itisthereforenot preserved for our review. SeePattersonv. Reid, 318 S.C. 183,
185, 456 S.E.2d 436, 437 (Ct. App. 1995) (“A party cannot for the first time
raise an issue by way of a Rule 59(e) motion which could have been raised at
trial.”). Moreover, athough the family court denied the post-trial motion, the
court’ sorder stated: “Eventhoughitisnot incumbent upon the Court to remind
partiesto abide by existing court orders, both parties are admonished to uphold
all prior orders as specifically set forth therein.” In our view this issue is
meritless, as the parties were, in fact, admonished to obey all prior orders.

[11. Attorney’s Feesand Costs

Finaly, Oliver argues the family court erred in failing to award him
attorney’ sfees and costs. In light of our decision to reverse the family court’s
finding on contempt, we similarly reversethe award of attorney’ sfeesto Eaddy
and remand the issue for reconsideration along with the determination on
sanctions. See Sexton v. Sexton, 310 S.C. 501, 427 S.E.2d 665 (1993)
(reversing and remanding issue of attorney’ sfeesfor reconsideration wherethe
substantive results achieved by trial counsel were reversed on appeal).
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REVERSED AND REMANDED.

HEARN, C.J., and CURETON, J., concur.
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HOWARD, J.: Willie Jerome Wilson, Jr., an inmate in the South
Carolina Department of Corrections, appeals the order of the family court
terminating his parental rightsto his minor children, Willie Jerome Wilson, I11,
Christopher Elmansion Wilson, and Wilshawn Shyheim Wilson. We reverse.

FACTS/PROCEDURAL HISTORY

Willie Wilson (“the father”) and Laquitta Wilson (“the mother”) are the
parents of Willie Jerome Wilson, Ill, born June 11, 1991; Christopher
Elmansion Wilson, born December 29, 1992; and Wilshawn Shyheim Wilson,
born August 30, 1994. The father was convicted of distribution of cocainein
1995 and sentenced to sixteen years imprisonment. He has been incarcerated
continuously since 1995 and is scheduled for release on November 16, 2001.

Two yearsafter thefather wasincarcerated, all three children were placed
Into emergency protectivecustody withthe South CarolinaDepartment of Social
Services (“SCDSS’) asaresult of physical neglect by the mother. The family
court thereafter reviewed this case every six months, and the father was present
at thesereview hearings. Although herequested an opportunity tovisit with his
children after each review, SCDSS did not permit visitation between the father
and his children. Thus, the father has not seen his children in three years.
During areview held on December 18, 1997, thefamily court ordered the father
to pay child support “as able’ through the Richland County Family Court.

On January 29, 1998, SCDSSfiled this action for termination of parental
rights against the mother, thefather, and John Doe. SCDSSalleged thefather’'s
parental rights should be terminated because he failed to visit and support the
children for a six-month period immediately preceding the commencement of
the action.
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OnApril 11,1999, thefamily court ordered the termination of the parental
rightsof all the partiesfor failureto visit and for failureto support the children.
The father appeal s this termination.

STANDARD OF REVIEW

In atermination of parental rights case, the appellate court hasjurisdiction
to review the entire record to determine the factsin accordance with its view of
theevidence. Richland County Dep't of Soc. Servs. v. Earles, 330 S.C. 24, 496
S.E.2d 864 (1998). This Court may review the record and make its own
findings as to whether clear and convincing evidence supports termination.
South Carolina Dep’t of Soc. Servs. v. Broome, 307 S.C. 48, 413 S.E.2d 835
(1992).

LAW/ANALYSIS

On appedl, the father asserts the family court erred in terminating his
parental rights for failure to support or visit his children. We agree.

The termination of parental rightsis governed by statute. Code section
20-7-1572 provides for termination of parental rights where one or more of the
following grounds are present:

(3) The child has lived outside the home of either parent for a
period of six months, and during that time the parent has wilfully
failed to visit the child. The court may attach little or no weight to
incidental visitations, but it must be shown that the parent was not
prevented from visiting by the party having custody or by court
order. The distance of the child’s placement from the parent’s
homemust betakeninto consideration when determining theability
to visit;

(4) The child has lived outside the home of either parent for a
period of six months, and during that time the parent has wilfully
failed to support the child. Failureto support meansthat the parent
has failed to make a material contribution to the child's care. A
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material contribution consists of either financial contributions
according to the parent’ s means or contributions of food, clothing,
shelter, or other necessitiesfor the care of the child according to the
parent’smeans. The court may consider all relevant circumstances
in determining whether or not the parent has wilfully failed to
support the child, including requests for support by the custodian
and the ability of the parent to provide support.

S.C. Code Ann. § 20-7-1572 (Supp. 2000) (emphasis added).

Whether aparent’ sfailureto visit or support achildiswilful isaquestion
of intent to be determined by the facts and circumstances of each case. Broome,
307 S.C. at 52,413 S.E.2d at 838. Our supreme court has defined wilfulnessas
“[c]onduct of the parent which evinces a settled purpose to forego parenta
duties. . . becauseit manifests aconsciousindifferenceto therights of the child
to receive support and consortium from the parent.” Id. at 53, 413 S.E.2d at
839. Generdly, the family court is given wide discretion in making this
determination. However, theelement of wilfulness must be established by clear
and convincing evidence. Id. at 52, 413 S.E.2d at 838.

Assuming that one or both of these requirements enumerated within
section 20-7-1572 have been met, the family court must al so makeafinding that
the termination of parental rightsisin the best interest of the child. S.C. Code
Ann. § 20-7-1572 (“The family court may order the termination of parental
rightsupon afinding of one or more of the following grounds and afinding that
terminationisinthebest interest of thechild. ...”). Our supreme court recently
emphasi zed that the courts of thisstate havefor many yearsdecided “all matters
involving the custody or care of childrenin ‘light of the fundamental principle
that the controlling consideration isthe best interests of the child.”” Hooper v.
Rockwell, 334 S.C. 281, 295, 513 S.E.2d 358, 366 (1999) (quoting In Re Doran,
129 S.C. 26, 31, 123 S.E. 501, 503 (1924)). Asthe court noted, the Legislature
has placed an increasing emphasis on the best interests of the child in abuse and
neglect casesaswell. I1d. Furthermore, “[t]he public policy of thisstatein child
custody matters is to reunite parents and children.” Id. at 296, 513 S.E.2d at
366. “When reunification is not possible or appropriate and a party moves to
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terminate the parents’ rights, that party must prove aground for termination of
parental rights by clear and convincing evidence.” Id.

Citing Hamby v. Hamby, 264 S.C. 614, 216 S.E.2d 536 (1975), SCDSS
argues that the father’s voluntary pursuit of lawless conduct, resulting in his
Incarceration, isasufficient basisfor termination because the criminal conduct
waswilful and naturally leadsto theinability to visit or support the child during
theterm of incarceration. Therefore, the failure to visit or support the childis,
itself, wilful. We disagree with this interpretation of section 20-7-1572 and

Hamby.

In Hamby, our supreme court affirmed the family court’s findings of
abandonment. 264 S.C. at 614, 216 S.E.2d at 536. While the Hamby court did
recognizethat thefather had “ voluntarily pursued acourse of lawlessnesswhich
resulted in his imprisonment and inability to perform his parental duties,” the
court also examined the parent-child relationship and lack of contact not only
during the father’s incarceration, but also during the period before his
incarceration and during the father’ s short intervening periods of freedom. 1d.
at 618, 216 S.E.2d at 538. Thebasisof the court’ sconclusion that thefather had
displayed a settled purposeto forego his parental dutieswas not confined to the
voluntary nature of the criminal act and its natural consequences. The court’s
analysisincluded consideration of all of thesurrounding circumstancesreflected
in the record, including the nature of the parent-child relationship during times
when the father was not incarcerated. 1d. at 618-19, 216 S.E.2d at 538-39; see
also Dep't of Soc. Servs. v. Henry, 296 S.C. 507, 509, 374 S.E.2d 298, 299-300
(1988) (finding “voluntary pursuit of a course of lawlessness resulting in
imprisonment, coupled with flagrant indifference towards the children during
Intervening periods of freedom, manifest[ed] abandonment of the [children]”).

The father argues that the family court erred in terminating his parental
rights for wilful failure to visit the children for a period of six months. We

agree.

Section 20-7-1572(3) specifically providesthat in order for parental rights
to be terminated for failure to visit “it must be shown that the parent was not
prevented from visiting by the party having custody.” S.C. Code Ann. § 20-7-
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1572(3) (Supp. 2000). In this case, the family court concluded that SCDSS
prevented the father from visiting the children based solely upon his
incarceration. We agree with this conclusion. The record contains
overwhelming evidence that SCDSS not only refused to facilitate visitation, it
actually took an active role in preventing the father from visiting his children.
Despite the father’'s repeated requests, the caseworkers refused to allow
visitation both at the correctional facility and after thereview hearings. SCDSS
now asserts that its refusal to arrange visitation was based on a therapist’s
recommendation, although the father was denied visitation with hischildren for
at least six months beforethetherapist drafted thisrecommendation. Therefore,
we find this reasoning to be unconvincing.

Despite the conclusion SCDSS prevented visitation, the family court
nevertheless terminated the father’ s parental rights based upon afailureto visit
because the father did not write or communicate with the children during his
incarceration. We conclude thiswas error. Section 20-7-1572(3) specifically
providesthat in order for parental rightsto beterminated “it must be shown that
the parent was not prevented from visiting by the party having custody.” S.C.
Code Ann. § 20-7-1572(3). Having found that SCDSS actively prevented
visitation between the father and his children, the statutory requirement of
section 20-5-1572(3) has not been met.

The father next argues the family court erred in terminating his parental
rights for wilful failure to support the children for aperiod of six months. We

agree.

In the judicia review order of December 18, 1997, the family court
ordered thefather to “ pay support asable.” Theuncontradicted testimony of the
father was that prison policies prevent him from earning any income while
incarcerated and he has no other source of income. SCDSS provided no
evidence that the father had any outside means with which to support the
children.

Section 20-7-1572(4) specifically states that financial contributions are
required “according to the parent’ smeans’ and that, when considering whether
aparent hasfailed to support the child, the court may consider “theability of the
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parent to provide support.” S.C. Code Ann. § 20-7-1572(4) (Supp. 2000). The
family court found that the father earned no wages and was unable to earn
incomewhileemployedin prison. Thefamily court further noted that no family
member had made any contribution to the support of the children onthefather’s
behalf. Without considering thefather’ sability to pay or whether thefailureto
support thechildren waswilful, thefamily court terminated thefather’ sparental
rights on this failure. We conclude this was error. To determine whether a
parent’s failure to support or visit during the time of incarceration evinces a
settled purpose to forego parental responsibilities requires a comprehensive
analysisof al of thefactsand circumstances. See Hamby, 264 S.C. at 614, 216
S.E.2d at 536; Henry, 296 S.C. at 506, 374 S.E.2d at 298.

Thefather hasbeenincarcerated at Evans Correctiona Center since 1995,
which wasbefore the children were taken into emergency protective custody by
SCDSS. Thereisno evidencein therecord that the father failed in his parental
responsi bilitiesto support or providethe children with astable homeprior to his
incarceration. The uncontradicted testimony of the father isto the contrary.

As to the parent-child relationship after the parent’s incarceration, the
mother brought the children to the prison during the early portion of thefather’ s
incarceration. These visitations ended when SCDSS took custody of the
children. Thefather hasrepeatedly attempted to sustain hisrelationship through
requested visitation, which SCDSS has thwarted. The father has displayed his
concern and desire to plan for the children by calling SCDSS on severd
occasions in an attempt to facilitate placement of the children with his parents.
Although thereis no evidence in the record that the father sent cards, letters, or
anything of valueto the children, the father’ s undisputed testimony isthat heis
not permitted to receive any income from his prison employment. SCDSSdid
not attempt to verify or contradict this assertion. Furthermore, SCDSS has
provided no evidence the father has an outside means of providing support.

We conclude the record does not support a finding by clear and
convincing evidence that the failure to visit or support the children waswilful.
The statutory requirements of section 20-7-1572 to permit termination of
parental rights have not been met. When all of the surrounding facts and
circumstances are considered, the evidence does not clearly and convincingly
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provethefather has” evince[d] asettled purposeto forego [his| parental duties.”
Broome, 307 S.C. at 53, 413 S.E.2d at 839.

Although we conclude the underlying statutory basis for terminating the
father’ s parental rights has not been established, we hasten to point out that,
evenif thebasisdid exist, therecord iswoefully lacking in evidencefromwhich
avalid conclusion could be reached as to what is in the best interests of the
children.

CONCLUSION

Terminating the parental rights of an incarcerated parent requires
consideration of all of the surrounding facts and circumstances in the
determination of wilfulness. The voluntary pursuit of lawless behavior isone
factor which may be considered, but generally isnot determinative. Inthiscase,
SCDSS has failed to prove a basis under section 20-7-1572 for termination of
the father’s parental rights by clear and convincing evidence. Therefore, the
order of the family court terminating the father’s parental rightsis

REVERSED.

STILWELL and SHULER, JJ., concur.
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