
 
 

 

 
 

 
 
 

 

 
 

 

 
 
 
 
  

OPINIONS 
OF 

THE SUPREME COURT 
AND 

COURT OF APPEALS 
OF 

SOUTH CAROLINA 

ADVANCE SHEET NO. 30 
August 9, 2017 

Daniel E. Shearouse, Clerk 
Columbia, South Carolina 

www.sccourts.org 

1 

http:www.sccourts.org


 
 CONTENTS 
  
 THE SUPREME COURT OF SOUTH CAROLINA    
    

PUBLISHED OPINIONS AND ORDERS 
 

None 
 

UNPUBLISHED OPINIONS 
None 
 

PETITIONS - UNITED STATES SUPREME COURT 
 
27685 - Louis Michael Winkler, Jr. v. The State Pending 
 

EXTENSION OF TIME TO FILE PETITION FOR WRIT OF 
CERTIORARI IN THE UNITED STATES SUPREME COURT 

 
27706 - The State v. Alphonso Thompson Granted until 9/11/17  
 

 
PETITIONS FOR REHEARING 

 
 
27726 - Farid A. Mangal V. State  Pending 
 
27708 - Henton Clemmons v. Lowe's Home Centers Pending 
 
27720 - Paula Fullbright, et al. v. Spinnaker Resorts, Inc. 

and 
             Paul Chenard v. Hilton Head Island Development Pending 
 
27725 - James Jowers v. SCDHEC Pending 
 
27727 - Vance L. Boone, et al., v. Quicken Loans, Inc., et al. Pending 
 

EXTENSION OF TIME TO FILE PETITION FOR REHEARING 
 
27731 - Protestant Episcopal v. Episcopal Church   Granted until 9/1/17  

 
2 



 

   
The South Carolina Court of Appeals 

 
 

PUBLISHED OPINIONS 
 
5508-Stacey Sellers v. Tech Service, Inc.       14  
 

UNPUBLISHED OPINIONS 
 
2017-UP-339-State v. John H. Dial, Jr. 
 
2017-UP-340-Jimmy Boykin v. Zady R. Burton 
 
2017-UP-341-State v. Desmond Green 
 
2017-UP-342-State v. Bryant Christopher Gurley 
 
2017-UP-343-Affordable Concrete and Masonry v. Roper Hanks, LLC  
 
2017-UP-344-Brent E. Bentrim v. Wells Fargo Bank, N.A. 
 
2017-UP-345-Countrywood Nursing, LLC v. S.C. Dep't of Health and Human 

Services 
PETITIONS FOR REHEARING 

 
5477-Otis Nero v. SCDOT  Pending 
 
5485-State v. Courtney S. Thompson and Robert A. Guinyard Pending 
 
5488-Linda Gibson v. Ameris Bank Pending 
 
5489-State v. Eric T. Spears Pending 
 
5490-Anderson Cty. v.  Joey Preston Pending 
 
5491-Jenna Foran v. Murphy USA  Pending 
 
5492-State v. Demario Monte Thompson Pending 
 
5496-State v. John W. Dobbins, Jr. Pending 
 
5497-Kan Enterprises v. S.C. Dep't of Revenue Pending 

 
3 



 

 

 
5498-State v. Sandy Lynn Westmoreland Pending 
 
5499-State v. Jo Pradubsri Pending 
 
5500-Willliam Huck v. Avtex Commercial Pending 
 
2017-UP-126-Ronald Ferguson v. Mill Creek, LP Pending 
 
2017-UP-208-Estate of Willie Weekley v. L. C. Weekley Pending 
 
2017-UP-215-Sandy Chamblee v. Anderson Cty. Fire Dep't  Pending 
 
2017-UP-217-Clarence B. Jenkins, Jr. v. SCDEW Pending 
 
2017-UP-225-State v. Joseph T. Rowland Pending 
 
2017-UP-227-Arrowpoint Capital Corp. v. SC Second Injury Fund (3) Pending 
 
2017-UP-228-Arrowpoint Capital Corp. v. SC Second Injury Fund (2) Pending 
 
2017-UP-229-Arrowpoint Capital Corp. v. SC Second Injury Fund Pending 
 
2017-UP-234-Suntrust v. Mark Ostendorff  Pending 
 
2017-UP-233-Martha Perez v. Alice Manufacturing Pending 
 
2017-UP-236-State v. Dennis E. Hoover Pending 
 
2017-UP-237-State v. Shane Adam  Burdette Pending 
 
2017-UP-241-Robert Lester, Jr. v. Marco and Timea Sanchez Pending 
 
2017-UP-243-Clifford Holley v. Dan-Sa Pending 
 
2017-UP-245-State v. Dameon L. Thompson Pending 
 
2017-UP-249-Charles Taylor v. Stop "N" Save  Pending 
 
2017-UP-258-State v. Dennis Cervantes-Pavon Pending 
 
2017-UP-261-Bank of America v. Shawn Bethea Pending 
 

4 



 

 

 

 

 

 

 
 

 

 
 

 

 

 

 

 

 

 
 

 

 
 

 
 

 

 
               

 
     

 
      

2017-UP-262-In the matter of Carl M. Asquith Pending 

2017-UP-263-State v. Dean Nelson Seagers Pending 

2017-UP-264-Jerry Hogan v. Corder and Sons, Inc. Pending 

2017-UP-265-Genesie Fulton v. L. William Goldstein Pending 

2017-UP-268-Neva Steffens v. Ocwen Loan Servicing Pending 

2017-UP-272-State v. Wayland Purnell Pending 

2017-UP-274-Thomas Thompson v. SCDPPPS Pending 

2017-UP-278-Bank of America v. Theda Vaughan Pending 

2017-UP-279-Jose Jimenez v. Kohler Company Pending 

2017-UP-280-Terlizzi Home Improvement v. Michael L. Boheler Pending 

2017-UP-281-Paulo Zortea v. Anne Zortea n/k/a Anne C. Spearman Pending 

2017-UP-282-Mother Doe A. v. The Citadel Pending 

2017-UP-289-Marion Stone v. Susan Thompson Pending 

2017-UP-293-SCDSS v. Janet Bright and Randy Bright Pending 

2017-UP-295-State v. Anthony Adkins Pending 

2017-UP-299-Michael Strum v. Heather Strum Pending 

2017-UP-300-TD Bank v. David H. Jacobs Pending 

2017-UP-307-SCDSS v. Ashley Marie Cole Pending 

PETITIONS-SOUTH CAROLINA SUPREME COURT 

5253-Sierra  Club  v.  Chem-Nuclear  Pending 

5326-Denise  Wright  v.  PRG       Pending  

5328-Matthew  McAlhaney  v.  Richard  McElveen    Pending  

5 



 

 
5355-State v. Lam a r Sequa n Brown      Pending  
 
5368-SCDOT v. Dav id  Powel l      Pending  
 
5374-David M. Repko v. County of Georgetown   Pending 
 
5382-State v. Ma rc  A. Pal me r      Pending  
 
5387-Richard Wilson v. Laura B. Willis     Pending  
 
5388-Vivian Atkin s v. Jam es  R. Wi lso n, Jr.     Pending  
 
5391-Paggy D. Co nits  v. Spi ro  E. Co nits      Pending  
 
5393-SC Ins. R eser ve Fund  v. Eas t R ichla nd    Pending  
 
5398-Claude W. Gr aha m v. Tow n  of Lat ta     Pending  
 
5403-Virginia Marsh all v. Ken ne th Dodds     Pending  
 
5406-Charles Gary v. Hattie M. Askew     Granted  08/04 /17  
 
5411-John Doe v . City  o f Du nca n      Pending  
 
5414-In the matter of the estate of Marion M. Kay   Pending 
 
5415-Timothy McMahan v. SC Department of Education  Pending 
 
5416-Allen Patterson v. Herb Witter     Pending  
 
5417-Meredith Huffm an v. Sun sh ine Recyc ling    Pending  
 
5418-Gary G. Harris v. Tietex International, Ltd.   Pending 
 
5419-Arkay, LLC v . City  o f Cha rle ston     Pending  
 
5420-Darryl Friers on v. Sta te       Pending  
 
5421-Coastal Federal Credit v. Angel Latoria Brown   Pending 
 
5424-Janette Buchanan v. S.C. Property and Casualty Ins.  Pending 

 

 

6 



 

 

      
 

   
 

      
 

      
 

 
 

       
 

      
 

       
 

 
 

      
 

      
 

       
 

  
 

     
 

    
 

     
 

  
 

      
 

 
 

 
 

      
 

        

5428-State  v.  Roy  L.  Jones       Pending  

5430-Wilfred Allen Woods v. Etta Catherine Woods Pending 

5431-Lori  Stoney  v.  Richard  Stoney     Pending  

5432-Daniel  Dorn  v.  Paul  Cohen      Pending  

5433-The Winthrop University Trustees v. Pickens Roofing Pending 

5434-The  Callawassie  Island  v.  Ronnie  Dennis    Pending  

5435-State  v.  Joshua  W.  Porch      Pending  

5436-Lynne  Vicary  v.  Town  of  Awendaw    Pending  

5438-The Gates at Williams-Brice v. DDC Construction Inc. Pending 

5441-State  v.  David  A.  Land      Pending  

5442-Otha  Delaney  v.  First  Financial     Pending  

5443-State  v.  Steven  Hoss  Walters,  Jr.     Pending  

5444-Rose Electric v. Cooler Erectors of Atlanta Pending 

5446-State  v.  Rickey  Mazique      Pending  

5447-Rent-A-Center  v.  SCDOR      Pending  

5448-Shanna  Kranchick  v.  State      Pending  

5449-A. Marion Stone III v. Susan B. Thompson Pending 

5450-Tzvetelina  Miteva  v.  Nicholas  Robinson    Pending  

5451-Pee Dee Health v. Estate of Hugh Thompson, III (3) Pending 

5452-Frank Gordon, Jr. v. Donald W. Lancaster    Pending  

5453-Karen  Forman  v.  SCDLLR  (3)     Pending  

5454-Todd  Olds  v.  City  of  Goose  Creek     Pending  

7 



 

 
5455-William Montgomery v. Spartanburg County   Pending 
 
5456-State v. Dev in  Johns on      Pending  
 
5458-William Turner v. SAIIA Construction    Pending  
 
5460-Frank Mead, III, v. Beaufort Cty. Assessor   Pending 
 
5462-In the matter of the Estate of Eris Singletary Smith  Pending 
 
5464-Anna D. Wi lso n v. SCD M V      Pending  
 
5467-Belle Hall Plantation v. John Murray (David Keys)  Pending  
 
5469-First Citizens Bank v. Park at Durbin Creek   Pending 
 
5471-Joshua Fay v. Total Quality Logistics    Pending  
 
5473-State v. Alexander Carmichael Huckabee, III   Pending 
 
5475-Sara Y. Wilson v. Charleston Co. School District   Pending  
 
5479-Mark M. Sweeny v. Irene M. Sweeney    Pending  
 
5486-SC Public Interest v. John Courson     Pending  
 
5487-State v. Toa by  Alexa nder Trapp      Pending  
                                                                                          
2015-UP-330-Bigford Enterprises v. D. C. Development   Pending 
 
2015-UP-466-State v. Harold Cartwright, III    Pending  
 
2015-UP-547-Evalena  Catoe v. The City of Columbia   Pending 
 
2016-UP-052-Randall Green  v. Wa yn e Bauer le    Pending  
 
2016-UP-056-Gwendolyn Sellers v. Cleveland Sellers, Jr.  Pending 
 
2016-UP-068-State v. Ma rcu s Bailey      Pending  
 
2016-UP-109-Brook Wadd le v. SCD H HS    Pending  
 

 
8 



 

 

2016-UP-132-Willis Weary v. State     Pending  
 
2016-UP-135-State v. Ern es t M. Al len      Pending  
 
2016-UP-137-Glenda R. Couram v. Christopher Hooker  Pending 
 
2016-UP-138-McGuinn Construction v. Saul Espino   Pending 
 
2016-UP-139-Hector Fragosa v. Kade Construction   Pending 
 
2016-UP-141-Plantation Federal v. J. Charles Gray   Pending 
 
2016-UP-184-D&C Builders v. Richard Buckley   Pending 
 
2016-UP-199-Ryan Powel l v. Am y B ohel er    Pending  
 
2016-UP-206-State v. Dev at ee Tyma r Clinto n    Pending  
 
2016-UP-261-Samuel T. Brick v. Richland Cty. Planning Comm'n  Pending 
 
2016-UP-276-Hubert Bethu ne v. Wa ffl e House     Pending  
 
2016-UP-280-Juan Ramirez v. Progressive Northern   Pending 
 
2016-UP-315-State v. Ma rco  S. San de rs     Pending  
 
2016-UP-320-State v. Em ma nual M. Ro dri guez    Pending  
 
2016-UP-325-National Bank of SC v. Thaddeus F. Segars  Pending 
 
2016-UP-330-State v. William T. Calvert     Pending  
 
2016-UP-338-HHH Ltd. of Greenville v. Randall S. Hiller  Pending 
 
2016-UP-340-State v. Jam es  Richa rd Bartee , Jr.    P ending  
 
2016-UP-351-Tipperary Sales v. S.C. Dep't of Transp.   Pending 
 
2016-UP-366-In Re: Estate of Valerie D'Agostino   Pending 
 
2016-UP-367-State v. Chr ist opher D. Ca mp bell    Pending  
 
2016-UP-368-Overland, Inc. v. Lara Nance    Pending  

9 



 

 

 
      

 
      

 
      

 
  

 
     

 
 

 
      

 
  

 
     

 
 

 
      

 
     

 
  

 
      

 
      

 
 

 
  

 
  

 
       

 
        

 
     

 

2016-UP-382-Darrell  L.  Goss  v.  State     Pending  

2016-UP-392-Joshua  Cramer  v.  SCDC  (2)    Pending  

2016-UP-395-Darrell  Efird  v.  The  State     Pending  

2016-UP-402-Coves Darden v. Francisco Ibanez Pending 

2016-UP-403-State  v.  Arthur  Moseley     Pending  

2016-UP-404-George Glassmeyer v. City of Columbia (2) Pending 

2016-UP-406-State  v.  Darryl  Wayne  Moran    Pending  

2016-UP-408-Rebecca Jackson v. OSI Restaurant Partners Pending 

2016-UP-411-State  v.  Jimmy  Turner     Pending  

2016-UP-421-Mark Ostendorff v. School District of Pickens Pending 

2016-UP-424-State  v.  Daniel  Martinez  Herrera    Pending  

2016-UP-430-State  v.  Thomas  James     Pending  

2016-UP-431-Benjamin Henderson v. Patricia Greer Pending 

2016-UP-436-State  v.  Keith  D.  Tate     Pending  

2016-UP-447-State  v.  Donte  S.  Brown     Pending  

2016-UP-448-State v. Corey J. Williams     Pending  

2016-UP-452-Paula Rose v. Charles Homer Rose, II Pending 

2016-UP-454-Gene Gibbs v. Jill R. Gibbs    Pending  

2016-UP-461-Melvin  T.  Roberts  v.  Mark  Keel    Pending  

2016-UP-473-State  v.  James  K.  Bethel,  Jr.    Pending  

2016-UP-475-Melissa  Spalt  v.  SCDMV     Pending  

10 



 

2016-UP-479-State v. Abd ul  Furqu an     Pending  
 
2016-UP-485-Johnson Koola v. Cambridge Two (2)   Pending 
 
2016-UP-486-State v. Kat hy  Revan      Pending  
 
2016-UP-487-Mare Baracco v. Beaufort Cty.    Pending  
 
2016-UP-489-State v. Joh nn y J. Boy d      Pending  
 
2016-UP-515-Tommy S. Ad am s v. The  S tate     Pending  
 
2016-UP-519-Live Oak Village HOA v. Thomas Morris  Pending 
 
2016-UP-527-Grange S. Lucas v. Karen A. Sickinger   Pending 
 
2016-UP-528-Betty Fisher v. Bessie Huckabee and Lisa Fisher 

v. Betty Huckabee       Pending  
 
2016-UP-529-Kimberly Walke r v. Sun be lt    Pending  
 
2017-UP-002-Woodruff Road v. SC Greenville Hwy. 146  Pending 
 
2017-UP-009-In the ma tter  of Dar yl  Snow     Pending  
 
2017-UP-013-Amisub of South Carolina, Inc. v. SCDHEC  Pending 
 
2017-UP-015-State v. Jalann Williams     Pending  
 
2017-UP-017-State v. Qua rt is Hemin gway    Pending  
 
2017-UP-021-State v. Wayne Polite     Pending  
 
2017-UP-022-Kenneth W. Si gno r v. Ma rk  Keel    P ending  
 
2017-UP-025-State v. Dav id  Glove r     Pending  
 
2017-UP-026-State v. Michael E. Williams    Pending  
 
2017-UP-028-State v. Dem e trice R. Jam es     Pending  
 
2017-UP-029-State v. Rob er t D. Hu ghe s     Pending  
 

 
11 



 

2017-UP-031-FV-I, Inc. v. Bryon J. Dolan    Pending  
 
2017-UP-037-State v. Cur tis  Brent  Gorny     Pending  
 
2017-UP-040-Jeffrey Kennedy v. Richland Sch. Dist. Two  Pending  
 
2017-UP-043-Ex parte: Mickey Ray Carter, Jr. and Nila Collean 

Carter         Pending  
 
2017-UP-046-Wells Fargo  v. Del or es Presco tt    Pending  
 
2017-UP-054-Bernard McFa dden v. SCD C     Pending  
 
2017-UP-059-Gernaris Hamil ton v. Hen ry  Scott    P ending  
 
2017-UP-065-State v. Ste ph on Robin son     Pending  
 
2017-UP-067-William McFarland v. Mansour Rashtchian  Pending 
 
2017-UP-068-Rick Still v . SCD H EC     Pending  
 
2017-UP-070-State v. Cal ve rt Myers      Pending  
 
2017-UP-071-State v. Ral ph  Martin      Pending  
 
2017-UP-082-Kenneth Green  v. SCD P PPS    Pending  
 
2017-UP-096-Robert Wilkes v. Town of Pawleys Island  Pending 
 
2017-UP-103-State v. Juju an  A. Ha ber sham    Pending  
 
2017-UP-108-State v. Michael Gentile     Pending  
 
2017-UP-117-Suzanne Hackett v. Alejandra Hurdle Harless  Pending 
 
2017-UP-118-Skydive Myrtle Beach, Inc. v. Horry County  Pending  
 
2017-UP-124-Rudy Almazan v. Henson & Associates   Pending 
 
2017-UP-137-In the matter of Calvin J. Miller    Pending  
 
2017-UP-139-State v. Jeffrey Lynn Chronister    Pending  
 

 
12 



 

2017-UP-145-Cory McMillan v. UCI Medical Affiliates  Pending 
 
2017-UP-194-Mansy McNe il v. Ma rk  Keel     Pending  
 
2017-UP-195-Edward Green  v. Ma rk  Keel     Pending  
 
2017-UP-209-Jose Maldo nado v. SCD C  (2)     Pending  

 
13 



 

 

 
 

 

 

 

 
 

 
 

 
 

 
 

 

 

 
 

   

THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

Stacey Sellers, Claimant, Respondent, 

v. 

Tech Service, Inc., Employer, and Builders Mutual 
Insurance Company, Carrier, Appellants. 

Appellate Case No. 2015-001676 

Appeal From The Workers' Compensation Commission 

Opinion No. Op. 5508 
Heard May 3, 2017 – Filed August 9, 2017 

AFFIRMED 

Richard C. Detwiler and Jacqueline M. Pavlicek, of 
Callison, Tighe & Robinson, LLC, of Columbia, for 
Appellants. 

Robert Fredrick Goings, of Goings Law Firm, LLC, of 
Columbia, for Respondent. 

MCDONALD, J.:  In this appeal from the Appellate Panel of the South Carolina 
Workers' Compensation Commission (the Commission), Appellant Tech Service, 

14 



 

 

 
 

 

 

 

 

   
 

 
 

                                        
 

 
 

 
  

Inc. (Tech Service)1 argues the Commission erred in (1) finding Respondent Stacey 
Sellers was a Tech Service employee, rather than an independent contractor, at the 
time of his injury and (2) basing its determination on immaterial information.  We 
affirm. 

Facts and Procedural Background 

On November 8, 2013, Sellers sustained injuries while performing heating, 
ventilation, and air conditioning (HVAC) construction at a single-family home in 
the Market Commons subdivision in Myrtle Beach (City).  Sellers fell from a 
thirty-foot extension ladder while he was "trimming out" a house and sustained 
injuries to his legs, back, and neck.  He was subsequently hospitalized.   

On November 9, Sellers notified Riverport Insurance Company (Riverport) of his 
accident. On November 20, Riverport's third-party claims administrator denied the 
claim because Sellers had "knowingly and voluntarily" excluded himself from its 
workers' compensation insurance policy.2  That same day, Sellers filed a Form 50 
naming Tech Service of Myrtle Beach, LLC (TSMB) as a party to his case and 
requesting a hearing. On December 13, 2013, Sellers filed an amended Form 50 
naming Tech Service as a party.3 

At the March 25, 2014 hearing before the single commissioner, Sellers testified he 
was a longtime employee of both Tech Service and TSMB and was working in the 
course and scope of this employment at the time of his accident.  Sellers explained 
that his first cousin, Tracy Davis, is the owner of Tech Service and a co-owner of 
TSMB. 

1 Although the filings refer to both "Tech Services" and "Tech Service," owner Tracy 
Davis testified at his deposition that the business is actually named "Tech Service, 
Inc." We order that the case caption be amended accordingly.  

2 Riverport was later dismissed from this case by consent order. 

3 Tech Service has six to eight employees, which it shares with TSMB.  Before an 
employee is sent to a particular jobsite, the employee is informed whether the job 
is for Tech Service or TSMB so he or she can record the time accordingly.   
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In early 2013, Sellers complained to Davis about not receiving proper overtime pay 
and deductions from his paycheck.  According to Sellers, Davis occasionally 
avoided paying overtime by separating the hours Sellers worked between Tech 
Service and TSMB. Sellers testified Davis offered to make him a "1099 
employee" and help Sellers with his taxes when he filed.4  Sellers stated Davis 
gave him $1,250 in cash and instructed him to purchase his own workers' 
compensation insurance policy for "tax purposes only."  On February 21, 2013, 
Sellers purchased the Riverport policy but excluded himself from it because he 
believed he was covered by Tech Service's policy.   

In March 2013, Davis began paying Sellers without deducting for income taxes 
and reporting his wages using a Form 1099 rather than a Form W-2.  Although 
Sellers performed "side work" to make extra money both before and after the 
March 2013 payment change, he denied signing an independent contractor 
agreement or otherwise changing his employment relationship with Tech Service.  
Beginning March 4, however, Sellers submitted weekly "Sellers Heating and 
Cooling" invoices to Tech Service for payment as directed by Davis.  

To the contrary, Davis testified Sellers first approached him in January 2013 about 
his desire to work for himself as a subcontractor because he wanted to make more 
money.  Davis denied that Sellers ever complained about not receiving proper 
overtime pay or deductions from his paycheck.  However, Davis had no 
documentation reflecting the purpose and nature of his deductions from Sellers's 
pay. Davis told Sellers he could begin working as a subcontractor after he 
obtained a workers' compensation insurance policy and adamantly denied giving 
Sellers cash to purchase the policy.  Davis explained that if he were going to give 
Sellers such funds, he would have given him a check to document the expenditure 
for his own business records.  Davis learned about Sellers's accident from Tech 
Service supervisor Jacob Hamilton.  Both Hamilton and Davis told Sellers he could 
not file a claim under Tech Service's policy because recently audited documents 
reflected Sellers was a subcontractor.  

4 1099 refers to an IRS Form 1099-MISC, which is used to report payments made 
in the course of a trade or business to a person who is not an employee or to an 
unincorporated business. 
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By order dated August 29, 2014, the single commissioner determined Sellers was 
an employee of Tech Service at the time of his injury pursuant to section 42-1-130 
of the South Carolina Code (2015).5  The single commissioner dismissed TSMB.  
On July 17, 2015, the Commission affirmed and adopted the single commissioner's 
order in its entirety. 

Standard of Review 

The Administrative Procedures Act (APA) establishes the standard for our review 
of Commission decisions. Lark v. Bi-Lo, Inc., 276 S.C. 130, 135, 276 S.E.2d 304, 
306 (1981). Under the APA, this court may reverse or modify the decision of the 
Commission when the substantial rights of the appellant have been prejudiced 
because "the decision is affected by an error of law or is clearly erroneous in view 
of the reliable, probative, and substantial evidence on the whole record."  Transp. 
Ins. Co. & Flagstar Corp. v. S.C. Second Injury Fund, 389 S.C. 422, 427, 699 
S.E.2d 687, 689–90 (2010); S.C. Code Ann. §1-23-380(5)(d)–(e) (Supp. 2016).  
Because the existence of an employer-employee relationship is a jurisdictional 
question, "the [c]ourt may take its own view of the preponderance of the 
evidence." Shatto v. McLeod Reg'l Med. Ctr., 406 S.C. 470, 475, 753 S.E.2d 416, 
419 (2013) (quoting Wilkinson ex rel. Wilkinson v. Palmetto State Transp. Co., 382 
S.C. 295, 299, 676 S.E.2d 700, 702 (2009)).  However, "this broader scope of 
review does not require this [c]ourt to ignore the findings of the Commission, 
which was in a superior position to evaluate witness credibility."  Paschal v. Price, 
392 S.C. 128, 133, 708 S.E.2d 771, 773 (2011).   

Law and Analysis 

I. Employment Test 

5 In pertinent part, section 42-1-130 defines "employee" as a person "engaged in an 
employment under any appointment, contract of hire, or apprenticeship, expressed 
or implied, oral or written, including aliens and also including minors, whether 
lawfully or unlawfully employed, but excludes a person whose employment is both 
casual and not in the course of the trade, business, profession, or occupation of his 
employer."  S.C. Code § 42-1-130 (2015).   
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We are presented with the question of whether Sellers was, at the time of his 
injury, an employee of Tech Service rather than an independent contractor.6  "No 
award under the Workers' Compensation Law is authorized unless the employer-
employee or master-servant relationship existed at the time of the alleged injury for 
which [a] claim is made." McLeod v. Piggly Wiggly Carolina Co., 280 S.C. 466, 
469, 313 S.E.2d 38, 39 (Ct. App. 1984).  "The burden of proving the relationship 
of employer and employee is upon the claimant, and this proof must be made by 
the greater weight of the evidence."  Lewis v. L.B. Dynasty, 411 S.C. 637, 641, 770 
S.E.2d 393, 395 (2015). "South Carolina's policy is to resolve jurisdictional doubts 
in favor of the inclusion of employers and employees under the Workers' 
Compensation Act."  Spivey v. D.G. Constr. Co., 321 S.C. 19, 21–22, 467 S.E.2d 
117, 119 (Ct. App. 1996). 

"Under South Carolina law, the primary consideration in determining whether an 
employer/employee relationship exists is whether the alleged employer has the 
right to control the employee in the performance of the work and the manner in 
which it is done." Paschal, 392 S.C. at 132, 708 S.E.2d at 773.  "The test is not the 
actual control exercised, but whether there exists the right and authority to control 
and direct the particular work or undertaking."  Id. (quoting Kilgore Grp., Inc. v. 
S.C. Emp't Sec. Comm'n, 313 S.C. 65, 68, 437 S.E.2d 48, 49 (1993)).  The four 
employment test factors regarding the right of control include:  "(1) direct evidence 
of the right or exercise of control; (2) furnishing of equipment; (3) the method of 
payment; and (4) the right to fire."  Shatto, 406 S.C. at 476, 753 S.E.2d at 419 
(quoting Wilkinson, 382 S.C. at 299, 676 S.E.2d at 702). 

In Wilkinson, the widow of a long-haul truck driver killed while driving his tractor 
filed a workers' compensation claim, contending her husband was an employee of 
the trucking company.  382 S.C. at 297–99, 676 S.E.2d at 701.  Based on the 
analytical framework approved in Dawkins v. Jordan, 341 S.C. 434, 534 S.E.2d 
700 (2000), this court found Wilkinson was an employee.  Id. at 299, 676 S.E.2d at 
701–02. Our supreme court reversed, holding Wilkinson was an independent 

6 "An independent contractor is one who, exercising an independent employment, 
contracts to do a piece of work according to his own methods, without being 
subject to the control of his employer except as to the result of his work."  Chavis 
v. Watkins, 256 S.C. 30, 32, 180 S.E.2d 648, 649 (1971) (quoting Bates v. Legette, 
239 S.C. 25, 34–35, 121 S.E.2d 289, 293 (1961)). 
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contractor because he had entered a contract to alter his status from employee to 
independent contractor, carried the equivalent of his own workers' compensation 
policy, and owned and assumed financial responsibility for all costs associated 
with his tractor. Id. at 301–06, 676 S.E.2d at 703–06.  Further, the court overruled 
Dawkins, which instructed that the presence of "any single factor is not merely 
indicative of, but, in practice, virtually proof of, the employment relation."  Id. at 
306–07, 676 S.E.2d at 706 (quoting Dawkins, 341 S.C. at 439, 534 S.E.2d at 703).  
Instead, the four factors "should be evaluated in an evenhanded manner" consistent 
with pre-Dawkins case law. Id. at 307, 676 S.E.2d at 706. 

More recently in Shatto, a nurse anesthetist injured in a hospital operating room 
fall sought workers' compensation benefits as a hospital employee.  406 S.C. at 
473, 753 S.E.2d at 417. While the Commission determined every factor of the 
employment test supported an employment relationship, this court reversed and 
found an independent contractor relationship. Id. However, the supreme court 
reversed, holding only the "method of payment" factor weighed in favor of the 
independent contractor finding.  406 S.C. at 477, 753 S.E.2d at 419–20.  The court 
found "the other factors, especially evidence of control and furnishing of 
equipment, compellingly support a finding of an employment relationship."  Id. at 
477, 753 S.E.2d at 420. 

A. Direct Evidence of the Right or Exercise of Control 

Tech Service argues it did not control the details of Sellers's work at the time of his 
injury. Yet, regardless of whether or not Tech Service exercised actual control 
over the details of Sellers's work, there is evidence in the record illustrating it had 
the right to exercise such control. 

"While evidence of actual control exerted by a putative employer is evidence of an 
employment relationship, the critical inquiry is 'whether there exists the right and 
authority to control and direct the particular work or undertaking.'" Shatto, 406 
S.C. at 477, 753 S.E.2d at 420 (quoting Young v. Warr, 252 S.C. 179, 189, 165 
S.E.2d 797, 802 (1969)). "The right to control does not require the dictation of the 
thinking and manner of performing the work.  It is enough if the employer has the 
right to direct the person by whom the services are to be performed, the time, 
place, degree, and amount of said services."  Shatto, 406 S.C. at 477, 753 S.E.2d at 
420 (quoting Nelson v. Yellow Cab Co., 343 S.C. 102, 110, 538 S.E.2d 276, 280 
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(Ct. App. 2000), overruled on other grounds by Wilkinson, 382 S.C. at 300 n.3, 
676 S.E.2d at 702 n.3)). 

Concerning this factor, the Commission found (1) Sellers was instructed by either 
Davis or Hamilton on the work he was to perform and his work was supervised; (2) 
Sellers reported to work as he was instructed; (3) Sellers did not bid for work on 
any projects he performed for Tech Service, including the project on which he was 
working when injured; (4) Tech Service did not inform the general contractor of 
the project on which Sellers was injured that he was working as a subcontractor or 
independent contractor; (5) Tech Service directed Sellers to wear a Tech Service 
uniform, which he wore each work day, including the date of his injury; (6) Sellers 
carried Tech Service business cards and service contracts, which he executed with 
customers as an agent of Tech Service; and (7) Sellers had the authority to order, 
purchase, and pick up supplies at Gateway Supply using Tech Service's account. 

We recognize some of the documentary evidence contained in the record, 
including Sellers's workers' compensation insurance policy, the "Sellers Heating 
and Cooling" invoices, and his Form 1099, supports Tech Service's argument that 
this was an independent contractor relationship.  However, unlike in Wilkinson, the 
record in this case is devoid of an independent contractor agreement.  See 382 S.C. 
at 300, 676 S.E.2d at 702 ("In evaluating the four factors, we are guided initially by 
the parties' independent contractor agreement.").  As such, we must look to the 
parties' conduct in making our determination.  See id. ("But more importantly, we 
are guided by the parties' conduct, which mirrored the terms of the contract.").   

A review of the record reveals Sellers reported to work in the manner in which he 
was instructed, whether it was to the office or a job site.  He worked alongside 
other Tech Service employees and under supervisor Jacob Hamilton, who 
inspected and monitored the quality of Sellers's work product.  Sellers never bid 
against any other subcontractors to perform HVAC construction for Tech Service.  
Instead, Davis informed Sellers of a particular job and "from that point he would 
let [Davis] know when he got it done."  Either Davis or Hamilton would follow up 
with the customer to ensure their satisfaction with the quality of Sellers's work.  If 
an issue arose on a project, Hamilton sent either Sellers or an hourly employee to 
fix it. 
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In addition to HVAC construction, Sellers performed service calls and sold service 
contracts to customers, signing as an employee and agent of Tech Service.  Sellers 
carried Tech Service invoices with him to jobs and executed between twenty and 
one hundred invoices for Tech Service after March 2013. Despite Tech Service's 
contention that it lacked control over Sellers because he could refuse jobs and work 
on his own schedule—as evidenced by gaps in his work for Tech Service from 
March through November 2013—Davis's right to control the time, place, and 
amount of Sellers's work weighs heavily in favor of finding an employment 
relationship.  See Shatto, 406 S.C. at 477, 753 S.E.2d at 420 ("It is enough if the 
employer has the right to direct the person by whom the services are to be 
performed, the time, place, degree, and amount of said services." (quoting Nelson, 
343 S.C. at 110, 538 S.E.2d at 280, overruled on other grounds by Wilkinson, 382 
S.C. at 300 n.3, 676 S.E.2d at 702 n.3)).   

B. Furnishing of Equipment 

Tech Service contends Sellers furnished his own equipment at the time of his 
injury. Like the Commission, we disagree.   

In deciding whether Tech Service furnished equipment to Sellers, the Commission  
found (1) Sellers was not financially capable of purchasing all of the tools pictured 
in the hearing exhibits; (2) most of the tools were purchased by Tech Service and 
provided to Sellers, including the ladder from which Sellers fell on the date of his 
accident; (3) Sellers was able to charge any supplies he needed on a Tech Service 
account; (4) Sellers did not pay for any supplies out of pocket and did not have his 
own supply account; and (5) the evidence was unclear whether Sellers was 
provided a van by Tech Service. 

Before March 2013, Sellers drove a Tech Service van.  Sellers was not responsible 
for the gasoline, maintenance, insurance, or registration on the company van.  In 
March 2013, Sellers "purchased" a used Tech Service van from Davis; however, 
there is some dispute as to whether Sellers ever paid any money to actually 
purchase the van. LeGrande Todd,7 a cousin of both Sellers and Davis, testified he 

7 Todd has a close relationship with Davis and helped him start Tech Service.  
Additionally, Todd willingly assisted Tech Service in producing documents to aid 
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loaned Sellers $500 to buy the van.  Alternatively, Sellers explained Tech Service 
deducted $500 from his paychecks.  Davis was unable to recall whether Sellers 
paid with cash or a check and stated he did not have a record of the sale.  
Nevertheless, Tech Service was no longer responsible for the gasoline, 
maintenance, insurance, or registration on the van.  See Wilkinson, 382 S.C. at 
301–06, 676 S.E.2d at 703–06 (explaining one of the facts supporting a finding of 
an independent contractor relationship was the claimant's ownership and 
assumption of financial responsibility for his tractor); see also Shatto, 406 S.C. at 
479, 753 S.E.2d at 421 ("When it is the employer who furnishes the equipment, the 
inference of right of control is a matter of common sense and business." (quoting 3 
Arthur Larson & Lex K. Larson, Larson's Workers' Compensation Law § 61.07[2] 
(2013))). 

Sellers testified Tech Service supplied his ladder years ago and that he moved it 
from his company van to his personal van in March 2013.  Although Sellers 
maintained Tech Service supplied him with other tools as well, Davis claimed 
Sellers accumulated the tools over the years and transferred them from his 
company van to his personal van when he began working as an independent 
contractor. After Sellers switched vans, Davis "didn't check behind him that 
strongly because he was family and [Davis] was trying to help him."8 

Davis admitted Sellers always wore a Tech Service uniform, including on the date 
of his accident.  Additionally, Sellers carried Tech Service business cards.  
Although Sellers also had "Sellers Heating and Cooling" business cards, he 
claimed he primarily gave these to other Tech Service employees as an ongoing 
joke. 

The fact that Sellers handwrote "Tech Service" on his tools, including the ladder 
from which he fell, should not be afforded controlling weight. The following 
evidence is of greater significance:  (1) Tech Service provided the tools to Sellers 
at some point in time and (2) Tech Service either permitted Sellers to move the 

in its defense of this case but failed to produce documents Sellers requested by 
subpoena. 

8 This testimony seems at odds with Davis's stance that Tech Service employees 
who performed "side work" were essentially stealing from Tech Service.   
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tools from his company van to his personal van in March 2013 or ignored the fact 
that he did so. Although the record reflects Sellers paid for all costs associated 
with the van after March 2013, it is unclear whether he actually purchased the van 
or Tech Service provided it to him.  Because Davis testified he would have kept a 
record of providing funds to Sellers for his purchase of a workers' compensation 
insurance policy, it seems likely Davis would (or should) have also kept a record of 
selling the used van. Therefore, we find Tech Service's furnishing of equipment 
for Sellers to use while on the job favors a finding of employment.   

C. Method of Payment 

Tech Service maintains the method in which it paid Sellers at the time of his injury 
strongly favors an independent contractor relationship.  We disagree.   

"When considering this prong, typically a court looks to whether the claimant was 
paid by the job or by the hour and how the claimant filed [his] taxes."  Lewis, 411 
S.C. at 645, 770 S.E.2d at 397. "'Payment on a time basis is a strong indication of 
the status of employment,' while '[p]ayment on a completed project basis is 
indicative of independent contractor status.'" Shatto, 406 S.C. at 480, 753 S.E.2d 
at 421 (quoting 3 Larson's Workers' Compensation Law § 61.06). 

The Commission found Tech Service determined both the method and amount 
Sellers was paid. Specifically, the Commission found Sellers's income from Tech 
Service after March 2013 was largely consistent with his income from prior years, 
and the most significant change was that Tech Service planned to report Sellers's 
earnings using a Form 1099. The Commission explained, "We recognize that 
[Tech Service] attempted to classify him [as an independent contractor] for tax 
purposes under a Form 1099, instead of [an employee under] a Form W-2, but the 
issuance of a Form 1099 does not necessarily define an employment relationship."   

Tech Service paid Sellers on a weekly basis both before and after March 2013.  
Before March 2013, Sellers received fourteen dollars an hour and his wages were 
reported on a Form W-2. However, the evidence is disputed as to how Sellers's 
wages were calculated.  Sellers testified his hours were based on a preset amount 
for completion of a specified job based on the flat rate pricing book, in which 
hours worked would bear a relationship to the type of job performed.  According to 
Sellers, Davis said, "I can do this by making you a 1099 employee, but if you do it 
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faster [than the predetermined amount of time], it's actually like you are making 
[twenty] bucks an hour instead of [fourteen] bucks an hour."  Davis maintained 
Sellers's hours were based on the actual time he worked and that he never paid his 
employees using the flat rate pricing book.  Likewise, Hamilton testified Tech 
Service employees were paid hourly.   

After March 2013, Sellers was paid on "Sellers Heating and Cooling" invoices he 
was directed to submit to Davis, and his wages were reported on a Form 1099.9 

Davis advised Sellers the invoices were necessary for tax purposes and they 
needed to "look like an invoice."  Sellers explained the invoices were based on 
amounts set by Davis based on the amount of time Davis determined it should take 
to complete a job.  Sellers testified that several weeks before his accident, Davis 
told him, "We're probably going to have to go back to paying you back by the hour 
like we were originally paying you."   

Here, there was no employment contract, and the testimonial evidence does not 
clearly indicate the amount and method by which Tech Service paid Sellers.  Like 
the Commission, we believe this suggests Sellers and Davis had a dispute 
regarding how Sellers's wages were being calculated.  However, it is clear that 
Sellers received the majority of his income from Tech Service both before and 
after March 2013. The only other entities from which Sellers received minimal 
compensation were TSMB and Todd's plumbing company.  Although not as strong 
as the "direct evidence of the right or exercise of control" and "furnishing of 
equipment" factors, we find the "method of payment" evidence further weighs in 
favor of affirming the Commission's finding of an employment relationship 
between Sellers and Tech Service. 

D. Right to Fire 

Tech Service argues it did not have the right to terminate Sellers without liability at 
the time of his injury.  We disagree. 

"[I]n any relationship there exists some right to terminate the arrangement."  Lewis, 
411 S.C. at 645, 770 S.E.2d at 397.  "This factor is often the most problematic, for 

9 From March through November 2013, Sellers submitted more than one hundred 
forty invoices to Tech Service and six invoices to TSMB.   
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a putative employer generally has the ability to terminate both employees and 
independent contractors." Shatto, 406 S.C. at 481, 753 S.E.2d at 422.  However, 
our supreme court has previously recognized, "The power to fire, it is often said, is 
the power to control. The absolute right to terminate the relationship without 
liability is not consistent with the concept of independent contract, under which the 
contractor should have the legal right to complete the project."  Id. (quoting 3 
Larson's Workers' Compensation Law § 61.08[1]).  Essentially, the court must 
"look to whether liability exists if the work is prematurely interrupted."  Lewis, 411 
S.C. at 646, 770 S.E.2d at 397. 

The Commission determined Tech Service had the right to terminate Sellers; 
however, the reasons for which Tech Service could terminate this employment 
relationship are unclear. Sellers testified Davis took a hard stance on employees 
who moonlighted by doing "side work."  Yet, Sellers admitted to performing "side 
work" both before and after March 2013.  Hamilton testified he suspected Sellers 
was doing "side work" before March 2013.  In fact, Todd testified he hired Sellers 
to perform "sub work" before and after March 2013.  Still, we find evidence 
illustrating Davis and Hamilton supervised, inspected, and monitored the quality of 
Sellers's work product supports the finding that Tech Service had the right to 
terminate its working relationship with Sellers without liability.   

Additionally, Sellers testified Davis had the right to terminate his employment with 
Tech Service. Sellers explained that if Davis were to terminate his employment, he 
would be required to seek employment from another HVAC company.  In 
conjunction with the direct evidence of Tech Service's "right or exercise of 
control," we believe the "right to fire" factor further favors a finding of 
employment. Accordingly, we affirm the Commission's conclusion that the greater 
weight of the evidence supports the finding of an employment relationship between 
Sellers and Tech Service at the time of the accident. 

II. Immaterial Information 

Tech Service contends the Commission relied heavily upon information not 
relevant to the four factors of the employment relationship inquiry in determining 
Sellers's employment status.  Specifically, Tech Service argues the Commission's 
decision was based on immaterial information regarding (1) Sellers's lack of proper 
licensing at the time of his accident; (2) Tech Service's representations to the City 
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regarding its use of subcontractors on the job where Sellers was injured; and (3) 
Sellers's authority to bind Tech Service to contracts with third parties.   

We acknowledge representations to the public and compliance with governmental 
regulations are not dispositive in weighing the employment test factors.  See 
Shatto, 406 S.C. at 478–79, 753 S.E.2d at 420–21 ("The presence of governmental 
regulations neither mandates nor forecloses a finding of an independent contractor 
relationship."); id. at 479, 753 S.E.2d at 420–21 ("Regulatory compliance, by itself, 
is more properly viewed in a neutral manner, one that does 'not necessarily support 
a conclusion of employment status.'" (quoting Wilkinson, 382 S.C. at 302, 676 
S.E.2d at 703)). Nevertheless, the record illustrates—and the Commission 
recognized—several facts illustrating Tech Service held Sellers out as its 
employee.   

In obtaining permits with the City for the job on which Sellers was injured, Tech 
Service represented that no subcontractors or independent contractors would be 
involved.  City employee Kristi Evans testified Tech Service was required to list 
the names of any subcontractors or independent contractors who would perform 
work on projects for which it pulled an HVAC permit.  Even after March 2013, 
Tech Service listed Sellers as an employee on its internal business records. Further, 
Sellers is not licensed to do business individually and lacks the HVAC contractor 
licensing required to conduct his trade in South Carolina.   

Finally, Sellers did not have his own separate supply account.  He did, however, 
have access to a Tech Service supply account at Gateway Supply.  Numerous 
invoices show Sellers purchased and signed for supplies on behalf of Tech Service; 
these included not only those supplies needed to complete Tech Service's jobs but 
also items typically provided by an employer to an employee, such as overalls and 
batteries. 

We find the Commission properly applied the four factors of the employment 
relationship inquiry.  See Shatto, 406 S.C. at 476, 753 S.E.2d at 419 (explaining the 
four employment test factors regarding the right of control).  That its order 
references additional facts not conclusive as to employment status does not alter 
our determination that the Commission thoroughly analyzed the relevant facts and 
evaluated the employment test factors in an "evenhanded manner."  See Wilkinson, 
382 S.C. at 300, 676 S.E.2d at 702; see id. at 307, 676 S.E.2d at 706 ("Consistent 
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with pre-Dawkins' case law, the common law factors—right or exercise of control, 
method of payment, furnishing of equipment and right to fire—should be evaluated 
in an evenhanded manner in determining whether the questioned relationship is 
one of employment or independent contractor.").   

Conclusion 

The Commission's order determining Sellers was a Tech Service employee at the 
time of his injury is 

AFFIRMED. 

GEATHERS and HILL, JJ., concur. 
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