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 The Petitioners, Casey Edwards and Justin Williams (hereinafter “Petitioners”),  

respectfully request that the South Carolina Supreme Court authorize the bringing of the  

attached suit within its original jurisdiction pursuant to Rule 229 of the South Carolina 

Appellate Court Rules, S.C. Code Ann. § 14-3-310 and S.C. Const. art. V, § 5.  A 

proposed Complaint is attached as Exhibit A. In accordance with Rule 229(a), this 

Petition is further supplemented by the Affidavit of Petitioner Edwards attached as 

Exhibit B. 

 Due to the time-sensitive nature of this petition, the Petitioners respectfully 

request the Court conduct an expedited review of the matters contained herein. 

I.  The Act. 

This matter arises in connection with the American Recovery and Reinvestment 

Act of 2009 (“ARRA” or “Stimulus Act”), Pub. L. No. 111-5, 123 Stat. 115 (2009), 

signed into law on February 17, 2009. Section 3 describes the several purposes of the 

ARRA, which include the creation and preservation of jobs; assistance to those impacted 

by the recession; “investments to increase economic efficiency by spurring technological 



 

advances in science and health;” investments in infrastructure; and funds to stabilize state 

and local governments “in order to minimize and avoid reductions in essential  

services….” ARRA § 3. Congress has made clear by these and other provisions in the  

Act that it intended to “minimize and avoid reductions in essential services” by making 

available certain funds to the State of South Carolina.  ARRA § 3. 

Under the provisions of the ARRA, federal stimulus funds are available to the 

States for the specific purposes outlined in the Act, and a significant amount of these 

funds are available to be utilized by South Carolina.  The majority of these funds would 

flow directly to South Carolina agencies for various purposes set forth in the Act.  As for 

the remaining funds available to South Carolina, including the 48.6 billion dollar State 

Fiscal Stabilization Fund, provisions within the ARRA—which must be read as a 

whole—provide for two alternate means by which funds may be used to “minimize and 

avoid reductions in essential services.”  

The crux of this action involves § 1607 of the Act entitled “Additional Funding  

Distribution and Assurance of Appropriate Use of Funds.”  Section 1607 provides: 

(A) CERTIFICATION BY GOVERNOR- NOT LATER THAN 45 
DAYS AFTER THE DATE OF ENACTMENT OF THIS ACT, FOR 
FUNDS PROVIDED TO ANY STATE OR AGENCY THEREOF, THE  
GOVERNOR OF THE STATE SHALL CERTIFY THAT (1) THE 
STATE WILL REQUEST AND USE FUNDS PROVIDED BY THIS  
ACT; AND (2) THE FUNDS WILL BE USED TO CREATE JOBS AND 
PROMOTE ECONOMIC GROWTH. 
 
(B) ACCEPTANCE BY STATE LEGISLATURE- IF FUNDS 
PROVIDED TO ANY STATE IN ANY DIVISION OF THIS ACT ARE  
NOT ACCEPTED FOR USE BY THE GOVERNOR, THEN 
ACCEPTANCE BY THE STATE LEGISLATURE, BY MEANS OF 
ADOPTION OF A CONCURRENT RESOLUTION, SHALL BE  
SUFFICIENT TO PROVIDE FUNDING TO SUCH STATE.  
 
(C) DISTRIBUTION- AFTER THE ADOPTION OF A STATE 
LEGISLATURE’S CONCURRENT RESOLUTION, FUNDING TO THE 
STATE WILL BE FOR DISTRIBUTION TO LOCAL 
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GOVERNMENTS, COUNCILS OF GOVERNMENT, PUBLIC 
ENTITIES, AND PUBLIC-PRIVATE ENTITIES WITHIN THE STATE  
EITHER BY FORMULA OR AT THE STATE’S DISCRETION.  

 
ARRA § 1607(a)-(c). Section 1607(a) provides for a certification by the Governor that 

the State will request and use the funds provided under the Act.  Sections 1607(b) and (c), 

however, provide an alternate mechanism for a State to request and receive stimulus  

funds where the Governor opts to either not make the certification, or completes the 

certification but fails to accept available funds.  Specifically, under § 1607(b), a State 

Legislature may accept stimulus funds not accepted by the Governor by adopting a  

concurrent resolution, and such a resolution “shall” be sufficient to allow funding to the 

State under the ARRA. ARRA§ 1607(b). The means by which the State Legislature can 

accept stimulus funds is coupled with § 1607(c), which provides for distribution of 

stimulus funds pursuant to a Legislature’s concurrent resolution “by formula or at the 

State’s discretion.” ARRA§ 1607(c).    

II.  Background. 

Petitioners, by this Petition and the attached proposed Complaint, seek to have 

this Court issue a declaratory judgment that through the enactment of § 1607(b) and (c), 

the intent of Congress was to allow the South Carolina Legislature, by concurrent 

resolution, to accept and/or request the ARRA funds, including the State Fiscal 

Stabilization Funds, and then to subsequently distribute such funds in the annual 

appropriations bill.  In the alternative, Petitioners request that this Court declare that § 

1607(b) and (c) allows the South Carolina General Assembly to request and accept any  

available stimulus funds, and where the Legislature, through the constitutionally 

prescribed legislative process, appropriates the ARRA funds for use by the State of South 

Carolina, the Governor and the Executive Branch must perform the required actions 
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necessary to accept the appropriated ARRA funds, including the State Fiscal Stabilization 

Fund money from the federal government.   

A.  The ARRA and the Effect of Governor Sanford’s Actions. 

 Issues have arisen as to the meaning and effect of § 1607 and whether this section 

of the ARRA allows the South Carolina General Assembly to accept and distribute  

stimulus funds otherwise rejected by the Governor.  These issues, if left unresolved, will 

have a detrimental and unfortunate effect upon South Carolina’s ability to obtain stimulus 

funds appropriated and passed into law through the constitutionally prescribed legislative 

process—including South Carolina’s almost 700 million dollar share of the Fiscal 

Stabilization Fund—designed to support elementary, secondary, and post-secondary 

education. 

The ARRA was introduced in the U.S. House of Representatives on January 26, 

2009. Prior to the introduction of the ARRA, Governor Sanford first voiced his  

opposition to the receipt of any federal stimulus money in December of 2008—almost 

two months before the bill was even introduced in Congress.   For example, on December  

2, 2008, Governor Sanford joined Texas Governor Rick Perry penning an article entitled 

“Governors Against State Bailouts; Hard to believe, but not everyone in politics wants a 

free lunch.” See Rick Perry & Mark Sanford, Op., “Governors Against State Bailouts,” 

WALL ST.  J., Dec. 2, 2008 (“We’re asking other governors from both sides of the political 

aisle to join us in opposing further federal bailout intervention….”) (attached as Exhibit 

C). Also on December 2, 2008, Governor Sanford wrote then President-Elect Obama  

stating, “[W]e don’t believe economic problems… will be solved by more debt…. To 

emphasize again… we respectfully, but strongly, urge you to avoid large scale spending 

increases….” Letter from Governor Mark Sanford, Governor of South Carolina, to 
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President-Elect Obama, President-Elect of the United States of America (Dec. 2, 2008) 

(attached as Exhibit D). 

In response to Governor Sanford’s outspoken opposition to any federal stimulus 

funding, on or before January 28, 2009, House Majority Whip Jim Clyburn proposed the 

“Clyburn Amendment,” what is now § 1607 of the ARRA.  In a press release on January 

28, 2009, Clyburn stated: 

Our Governor has repeatedly expressed political and philosophical 
aversion to using federal assistance as we work our way out of the 
economic conditions that are visiting significant difficulties upon 
businesses and families throughout our beloved state….   The leadership 
of the South Carolina General Assembly sees it differently, and I have  
worked with them to ensure that South Carolinians receive the benefits 
of these federal investments.   
 

United States Congressman James E. Clyburn, Congressman Clyburn’s Influence Seen in 

House, http://clyburn.house.gov/pressroom-press-releases-detail.cfm?id=79 (Jan. 28, 

2009) (last visited, April 15, 2009) (emphasis added) (attached as Exhibit E). The 

January 28, 2009 press release further described the purpose of § 1607: “As House 

Majority Whip, Congressman Clyburn had a seat at the table as the American Recovery 

and Reinvestment Act was being developed.  Congressman Clyburn… insisted upon 

including in this bill provisions that allow the South Carolina General Assembly to 

receive and allocate federal investments if the Governor refuses to do so.”  Id.   

On April 3, 2009, Governor Sanford made the certification provided for in § 

1607(a) to certify the ARRA funds.  Letter from Mark Sanford, Governor of the State of 

South Carolina, to Peter Orszag, Director of the Office of Management and Budget (April 

3, 2009) (attached as Exhibit F). However, Governor Sanford’s certification letter made 

clear his intention not to accept State Fiscal Stabilization Funds.  Id.  Specifically,  

Governor Sanford stated:  “Let me be equally clear though that this letter in no way 
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represents an application for State Fiscal Stabilization Funds.” Id. (emphasis in 

original). This letter represents just one indication among many that Governor Sanford 

will not accept funds provided under the ARRA.   

Prior to the deadline for accepting funds under the Act, Governor Sanford 

expressed his unwillingness to accept funds under the ARRA, specifically State Fiscal 

Stabilization Funds, unless such money could be used to reduce South Carolina’s debt.   

See Letter from Mark Sanford, Governor of the State of South Carolina, to President 

Obama, President of the United States (Mar. 11, 2009) (attached as Exhibit G).   Peter  

Orszag responded and refused to allow Governor Sanford to use the ARRA funds, 

including the State Fiscal Stabilization Fund, to pay down the State’s debt.  See Letter  

from Peter Orszag, Director of the Office of Management and Budget, to Mark Sanford, 

Governor of the State of South Carolina (Mar. 20, 2009) (attached as Exhibit H).  

The South Carolina General Assembly passed an appropriations bill that included  

the funds available through the State Fiscal Stabilization Fund.  See H. 3560, Gen. 

Assem., 118th Sess. (S.C. 2009) (attached as Exhibit I).  However, on May 19, 2009, 

Governor Sanford vetoed the federal stimulus money included in the appropriations bill.   

See Letter from Mark Sanford, Governor of the State of South Carolina, to The 

Honorable Robert W. Harrell, Jr., Speaker of the South Carolina House of 

Representatives, 1, 5 (May 19, 2009) (attached as Exhibit J).  

Sanford, in his May 19, 2009, letter emphasized his stance on State Fiscal 

Stabilization Fund money: “For several months, I have laid out a clear marker for the 

General Assembly about where our administration is with regard to federal stimulus  

funds coming to our state: dedicate $700 million of state revenue to pay down state debt 
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and I will apply for the equivalent amount in State Fiscal Stabilization Funds (SFS  

Funds).” 05/19/09 Sanford Letter, at 4-5 (attached at Exhibit J).  

On May 20, 2009, the General Assembly overrode Sanford’s veto and enacted the 

2009-2010 General Appropriations Law. Part III, section 1 of the General 

Appropriations Bill provides that:  

As a result of the Governor's action [certifying ARRA fund under § 1607(a)], the 
General Assembly recognizes $694,060,272 of federal funds pursuant to the State 
Fiscal Stabilization Fund established by Title XIV of the ARRA and that these funds 
are authorized for appropriation pursuant to the provisions of this Part.  In order to 
fund the appropriations provided by this Part, the Governor and the State 
Superintendent of Education shall take all action necessary and required by the 
ARRA and the U.S. Secretary of Education in order to secure the receipt of the 
funds recognized and authorized for appropriation pursuant to this section.” 
 
H. 3560, Gen. Assem., 118th Sess. (S.C. 2009) (emphasis added).  Part III, section 2 

of the General Appropriations Law specifically distributes the State Fiscal Stabilization 

Fund money, much of which is to be distributed to educational institutions throughout the 

state. 

Additionally, the South Carolina General Assembly has passed a Concurrent 

Resolution accepting the federal stimulus funds that fulfills the requirements of § 

1607(b). S. 577, 118th Sess. (S.C. 2009).   Specifically, the Concurrent Resolution states 

that “the South Carolina General Assembly… accepts the use of federal stimulus funds  

provided to this State if the Governor of South Carolina… fails to certify that he will 

request and use these funds for this State and to create jobs and promote economic 

growth.” S. 577, 118th Sess. (S.C. 2009) (emphasis added) (attached as Exhibit K). 

Because the General Assembly passed the budget including the State Fiscal 

Stabilization Fund money but did not include Sanford’s requested debt reduction, it is 

clear that the funds will not be applied for by the Governor.  Instead, the General 
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Assembly’s Concurrent Resolution, per § 1607(b) and (c), supplies the required 

acceptance of the Fiscal Stabilization Fund money.  

Indecision regarding the funds impairs the ability of South Carolina’s public 

schools to create a budget (and ability to hire and retain teachers because teachers’ 

contracts must be signed by mid-May of 2009) of schools across the State including all 

elementary, secondary, and post-secondary students in the State of South Carolina.  More 

importantly, the indecision impedes the ability of South Carolina’s schools to provide an 

adequate education to their students, including the Petitioner.   

The Governor has clearly and repeatedly announced his intention to refuse to take 

certain ministerial and administrative steps that would have allowed the stimulus funds to 

freely flow to South Carolina. 

The most fundamental purpose of any government is to provide certainty and 

stability. Without a determination by this Court as to the intent and meaning of Congress 

in the passage of § 1607, state government cannot provide this needed certainty and 

stability. 

B.  Relief Requested by Petitioners in this Action.  

Petitioners seek a declaratory judgment from this Court that, to give effect to 

Congressional intent, § 1607(b) and (c) must be construed so as to permit the South 

Carolina Legislature, by concurrent resolution, to accept and distribute the ARRA funds  

where the governor makes the required certification, but fails to accept available funds.  

Alternatively, in the event that the role of the Governor in requesting and administering 

stimulus funds is not eliminated, Petitioners seek a declaratory judgment that § 1607(b) 

and (c) allows the South Carolina General Assembly to request and accept any available 
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stimulus funds, and where such funds are included in an appropriations bill that becomes 

law, the executive branch must faithfully execute that law. 

III.  Authority of the Court to Assume Original Jurisdiction.  

 Under Rule 229 of the South Carolina Appellate Court Rules, this Court may 

assume jurisdiction when “…the public interest is involved, or if special grounds of 

emergency or other good reasons exist why the original jurisdiction of the Supreme Court  

should be exercised….” See also S.C. Const. art. V, § 5; Key v. Currie, 305 S.C. 115, 

406 S.E.2d 356 (1991). 

This Court has exercised its authority in the original jurisdiction in a number of 

recent cases that involved the public interest.  See, e.g.,  South Carolina State Ports 

Authority v. Jasper County, 368 S.C. 388, 629 S.E.2d 624 (2006) (deciding whether the 

Ports Authority condemnation power is superior to that of Jasper County);  Charleston 

County Public Schools v. Moseley, 343 S.C. 509, 541 S.E.2d 533 (2001) (deciding a  

school tax issue);  Westside Quik Shop v. Stewart, 341 S.C. 297, 534 S.E.2d 270 (2000) 

(deciding a challenge to video gaming law);  Hodges v. Rainey, 341 S.C. 79, 533 S.E.2d 

270 (2000) (determining the Governor’s authority to remove Public Service Authority 

members);  Doe v. Condon, 341 S.C. 22, 532 S.E.2d 879 (2000) (determining whether 

certain activities constitute the unauthorized practice of law); City of Hardeeville v.  

Jasper County, 340 S.C. 39, 530 S.E.2d 374 (2000) (determining the authority of a county 

to enact accommodations and hospitality taxes).   

The public interest is plainly involved in this action, and the circumstances  

constitute grounds of emergency or other good reason for the exercise of this Court’s 

original jurisdiction. The South Carolina Department of Education conducted a survey of 

South Carolina school districts and concluded that the districts will eliminate 
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approximately 5,200 jobs in next year's budgets, including 2,700 teachers.  See “K-12 Job 

Losses Could Top 5,000 if Federal Stimulus Funds Rejected, State Survey Says,”  

http://www.ed.sc.gov/news/ more.cfm?articleID=1174 (April 2, 2009) (last visited April 

20, 2009). The Department of Education also found that if the federal stimulus funds are 

available to South Carolina's public schools, school districts would be able to approve 

budgets that eliminated only 1,600 jobs.  Id.  According to State Superintendent of 

Education Jim Rex, "'[w]ith or without federal stimulus dollars, schools are going to lose 

jobs. . . . The only question is how much we can cushion the blow.'"  Id.  The ability of  

the General Assembly to request and accept federal stimulus funds is dangerously 

undermined by the uncertainty present from  the conflicting interpretations of § 1607.   

Accordingly, this Court should accept jurisdiction of this case in order to clarify 

the meaning and effect of § 1607 and to ensure South Carolina’s ability to take part in 

federal funding designed to promote economic growth, support education, and retain jobs 

and other essential services during this economic downturn. 

IV.  Reasons for Exercising Original Jurisdiction.  

 This case involves significant issues regarding the ability of South Carolina to  

avail itself of the ARRA’s stimulus funds and ability of the General Assembly to fully  

exercise its appropriations power.  On April 3, 2009, Governor Sanford purported to 

make the certification provided for in § 1607(a) to accept certain ARRA funds.  

However, Governor Sanford’s certification letter made clear his intention not to accept 

State Fiscal Stabilization Funds.  Specifically, Sanford stated:  “Let me be equally clear 

though that this letter in no way represents an application for State Fiscal Stabilization 

Funds.” Letter from Mark Sanford, Governor of the State of South Carolina, to Peter 

Orszag, Director of the Office of Management and Budget (April 3, 2009) (attached as  
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Exhibit F). Reiterating his refusal, Sanford further emphasized that his administration 

had “laid out a clear marker for the General Assembly” that he would not request State 

Fiscal Stabilization Fund money unless the budget allotted revenue to pay down state 

debt. 05/19/09 Sanford Letter, at 4 (attached as Exhibit J). 

A declaratory judgment as to the meaning and effect of § 1607 is therefore 

necessary to ensure South Carolina’s ability to accept the stimulus funds now available.   

At issue is South Carolina’s 700 million dollar share of the State Fiscal Stabilization 

Fund, which is designed both to support schools and students throughout the State, 

including Petitioners, and to add funding for public safety and other government services.  

While this involves interpretation of a federal statue, this Court possesses jurisdiction to 

resolve this issue. Tafflin v. Levitt, 493 U.S. 455, 458-59 (1990) (holding that state courts 

have inherent authority, and are thus presumptively competent, to adjudicate claims  

arising under the laws of the United States).   

Additionally, this case involves significant, time-sensitive issues of South 

Carolina law. Specifically, this case concerns the ability of the General Assembly to 

make appropriations in accordance with the funds available and the purposes set forth 

under the ARRA.  “The General Assembly has, beyond question, the duty and authority 

to appropriate money as necessary for the operation of the agencies of government and 

has the right to specify the condition under which the appropriated monies shall be 

spent.” State ex rel. McCleod v. McInnis, 278 S.C. 307, 313-14, 295 S.E.2d 633, 637 

(1982). Any federal funds obtained under the ARRA must be deposited in the State 

Treasury and treated as State funds.  S.C. Code Ann. § 11-35-45. Such funds can only be 

expended through an appropriation by the General Assembly.  S.C. Const. art. X., § 8; 
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see also S.C. Code Ann. § 11-9-10 (making it “unlawful for any moneys to be expended 

for any purpose except that for which it is specifically appropriated.”).   

 To obtain and administer State Fiscal Stabilization Fund money, certain actions 

may be required to be carried out by the Governor and/or the executive branch of South 

Carolina’s government.  A declaratory judgment is necessary to clarify that any such 

executive action is not at the  discretion of the Governor, but rather is required so as to  

take care that the laws of South Carolina be faithfully executed.  See S.C. Const. art. IV, 

§ 15. 

The public interest of all of South Carolina would be best served and protected by 

proceeding in this Court’s original jurisdiction.  By these means, a final determination of 

the significant issues raised by this case can be expeditiously reached.   Petitioners’ 

request for declaratory judgment may be resolved by rulings on legal issues without the 

need for this Court to make specific findings of fact.  Because the Supreme Court is  

likely to ultimately decide the merits of this case, the exigencies of time, judicial 

economy, and fairness warrant the Court’s taking original jurisdiction of this case. 

V.  Conclusion. 

 Petitioners respectfully request that this Court accept this case into its original  

jurisdiction, and grant a declaratory judgment establishing the meaning and effect of § 

1607 of the ARRA by declaring that § 1607(b) and (c) must be construed so as to permit 

the South Carolina Legislature, by concurrent resolution, to accept and distribute the  

ARRA funds where the governor makes the required certification, but fails to accept  

available funds. Alternatively, in the event that the role of the Governor in requesting 

and administering stimulus funds is not obviated, Petitioners request that this Court 

declare that § 1607(b) and (c) allows the South Carolina General Assembly to request and 
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accept any available stimulus funds, and where such funds are included in an 

appropriations bill that has become law, the executive branch must faithfully execute that 

law notwithstanding certain administrative and ministerial actions otherwise provided for 

in the Stimulus Act.  

 
RICHARD A.  HARPOOTLIAN,  P.A.  
 
BY:_________________________________ 
 Richard A. Harpootlian 
 Graham  L. Newman 
 1410 Laurel Street 
 P.O. Box 1090 
 Columbia, S.C. 29202 

(803) 252-4848 
(803) 252-4810 

 
Attorneys for Petitioners Edwards and Williams  

 
Columbia, South Carolina  
 
________________, 2009 
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