OPINIONS

OF

THE SUPREME COURT

AND

COURT OF APPEALS

OF
SOUTH CAROLINA

ADVANCE SHEET NO. 14
April 6, 2016
Daniel E. Shearouse, Clerk

Columbia, South Carolina
WWW.SCCOUI‘tS.OI’g



http:www.sccourts.org

CONTENTS
THE SUPREME COURT OF SOUTH CAROLINA
PUBLISHED OPINIONS AND ORDERS

None
UNPUBLISHED OPINIONS
None

PETITIONS - UNITED STATES SUPREME COURT

2014-000324 - Cynthia E. Collie v. South Carolina Commission on Pending
Lawyer Conduct, et al

2015-M0O-027 - Kamell D. Evans v. The State Pending
2015-M0O-028 - Jonathan Kyle Binney v. The State Pending
2015-M0O-029 - John Kennedy Hughey v. The State Pending
2015-MO-065 - Edward Dean and Nolan Brown v. Mark Keel Pending
2015-MO-067 - David Gerrard Johnson v. The State Pending

PETITIONS FOR REHEARING

27572 - Stokes-Craven Holding Corporation v. Scott L. Robinson Pending
27596 - Clarence Kendall Cook v. The State Pending
27607 - The State v. Donna L. Phillips Pending

2015-M0O-061 - Kennedy Funding v. Pawleys Island North Pending



The South Carolina Court of Appeals

PUBLISHED OPINIONS

5399-The State v. Anthony Bailey 12

UNPUBLISHED OPINIONS

2016-UP-135-State v. Ernest Maurice Allen
(Filed April 6, 2016)

2016-UP-158-Raymond Carter v. Donnie Myers, Solicitor

2016-UP-159-J. Gregory Hembree v. Taurus .38 Special

2016-UP-160-Mariam R. Noorai v. School District of Pickens County
2016-UP-161-State v. Tyress Antonio Littlejohn

2016-UP-162-State v. Shawn Lee Wyatt

2016-UP-163-James Tinsley v. S.C. Dep't of Probation, Parole and Pardon Services
2016-UP-164-State v. Gartharee Jequa Hinson

2016-UP-165-State v. Phillip Earl Helms

2016-UP-166-SCDSS v. Veronica Denise Chandler
(Filed April 1, 2016)

2016-UP-167-SCDSS v. Monroe Holmes
(Filed April 1, 2016)

2016-UP-168-Nationwide Mut. Ins. Co. v. Eagle Window & Door, Inc.
2016-UP-169-Ernestine N. Palmer v. Hatcham Grove, Inc.
2016-UP-170-State v. Paul loan Tat

2016-UP-171-Nakia Jones v. State




PETITIONS FOR REHEARING

5374-David Repko v. Cty. of Georgetown Pending
5378-Stephen Smalls v. State Pending
5381-State v. Justin McBride Pending
5382-State v. Marc A, Palmer Pending
5383-Protection and Advocacy v. SCDDSN (2) Pending
5384-Mae Ruth Thompson v. Pruitt Corporation Pending
5387-Richard Wilson v. Laura B. Willis Pending
5388-Vivian Atkins v. James R. Wilson, Jr. Pending
5389-Fred Gatewood v. SCDC (2) Pending
5390-State v. Tyrone King Pending
2015-UP-523-State v. Gary Lane Prewitt Pending
2015-UP-568-State v. Damian Anderson Pending
2015-UP-572-KNS Foundation v. City of Myrtle Beach Pending
2016-UP-012-Whelthy McKune v. State Pending
2016-UP-015-Onrae Williams v. State Pending
2016-UP-028-Arthur Washington v. Resort Services Pending
2016-UP-047-State v. Zinah D. Jennings Pending
2016-UP-055-State v. Ryan P. Deleston Pending
2016-UP-059-Betty J. Keitt v. City of Columbia Pending

2016-UP-067-National Security Fire and Casualty v.
Rosemary Jenrette Pending



2016-UP-069-John Frick v. Keith Fulmer
2016-UP-070-State v. Deangelo Mitchell (AA Ace Bail)
2016-UP-071-Bank of America v. Johnson Koola
2016-UP-073-State v. Mandy L. Smith
2016-UP-074-State v. Sammy Lee Scarborough
2016-UP-079-Russell Cumbee v. Brandi Fox-Cumbee
2016-UP-084-Esvin Perez v. Gino's The King of Pizza
2016-UP-082-Wildflower Nursery v. Joseph Beasley
2016-UP-088-State v. Dwayne Lee Rudd

2016-UP-089-William Breland v. SCDOT

2016-UP-091-Kyle Pertuis v. Front Roe Restaurants, Inc.

2016-UP-093-State v. Lywone S. Capers
2016-UP-097-State v. Ricky Passmore
2016-UP-109-Brook Waddle v. SCDHHS
2016-UP-114-State v. David Judson Penn
2016-UP-119-State v. Bilal Sincere Haynesworth
2016-UP-125-Jerome Myers v. Walter Kaufmann
2016-UP-126-US Bank v. Kim Byrd
2016-UP-127-James Neff v. Lear's Welding
2016-UP-129-SCDSS v. Andre Rice

2016-UP-132-Willis Weary v. State

Pending
Pending
Pending
Pending
Denied 04/04/16
Pending
Pending
Pending
Pending
Pending
Denied 05/31/16
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending

Pending



2016-UP-134-SCDSS v. Stephanie N. Aiken

Pending

PETITIONS-SOUTH CAROLINA SUPREME COURT

5250-Precision Walls v. Liberty Mutual Fire Ins.
5253-Sierra Club v. Chem-Nuclear

5254-State v. Leslie Parvin

5295-Edward Freiburger v. State

5301-State v. Andrew T. Looper

5308-Henton Clemmons v. Lowe's Home Centers

5312-R. C. Frederick Hanold, 11l v. Watson's Orchard POA

5313-State v. Raheem D. King
5317-Michael Gonzales v. State
5322-State v. Daniel D. Griffin
5324-State v. Charles A. Cain
5326-Denise Wright v. PRG
5328-Matthew McAlhaney v. Richard McElveen
5329-State v. Stephen Douglas Berry
5331-State v. Thomas Stewart
5332-State v. Kareem Harry
5333-Yancey Roof v. Kenneth A. Steele
5335-Norman J. Hayes v. State

5336-Phillip Flexon v. PHC-Jasper, Inc.

Pending
Pending
Pending
Pending
Pending
Pending
Pending
Granted
Granted
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending

Pending

03/28/16

03/29/16



5337-Ruben Ramirez v. State

5338-Bobby Lee Tucker v. John Doe

5341-State v. Alphonso Thompson

5342-John Goodwin v. Landquest
5344-Stoneledge v. IMK Development (Southern Concrete)
5345-Jacklyn Donevant v. Town of Surfside Beach
5346-State v. Lamont A. Samuel

5347-George Glassmeyer v. City of Columbia
5348-Gretchen A. Rogers v. Kenneth E. Lee
5351-State v. Sarah D. Cardwell

5352-Ken Lucero v. State

5355-State v. Lamar Sequan Brown

5360-Claude McAlhany v. Kenneth A. Carter
5365-Thomas Lyons v. Fidelity National
5366-David Gooldy v. The Storage Center
5368-SCDOT v. David Powell

5369-Boisha Wofford v. City of Spartanburg
5370-Ricky Rhame v. Charleston County School
5371-Betty Fisher v. Bessie Huckabee
5373-Robert S. Jones v. Builders Investment Group

2015-UP-010-Latonya Footman v. Johnson Food Services

Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending

Pending



2015-UP-031-Blue Ridge Electric v. Kathleen Gresham Pending

2015-UP-069-Amie Gitter v. Morris Gitter Pending
2015-UP-091-U.S. Bank v. Kelley Burr Pending
2015-UP-167-Cynthia Griffis v. Cherry Hill Estates Denied 03/25/16
2015-UP-174-Tommy S. Adams v. State Pending
2015-UP-176-Charles Ray Dean v. State Denied 03/25/16
2015-UP-201-James W. Trexler v. The Associated Press Pending

2015-UP-208-Bank of New York Mellon v. Rachel R. Lindsay Pending
2015-UP-209-Elizabeth Hope Rainey v. Charlotte-Mecklenburg Pending

2015-UP-215-Ex Parte Tara Dawn Shurling (In re: State v. Harley) Pending

2015-UP-248-South Carolina Electric & Gas v. Anson Pending
2015-UP-259-Danny Abrams v. City of Newberry Denied 03/25/16
2015-UP-262-State v. Erick Arroyo Pending
2015-UP-266-State v. Gary Eugene Lott Pending
2015-UP-269-Grand Bees Development v. SCDHEC Pending
2015-UP-273-State v. Bryan M. Holder Pending
2015-UP-280-State v. Calvin J. Pompey Pending
2015-UP-300-Peter T. Phillips v. Omega Flex, Inc. Pending
2015-UP-303-Charleston County Assessor v. LMP Properties Pending
2015-UP-304-Robert K. Marshall, Jr. v. City of Rock Hill Pending
2015-UP-307-Allcare Medical v. Ahava Hospice Pending



2015-UP-311-State v. Marty Baggett

2015-UP-320-American Community Bank v. Michael R Brown

2015-UP-330-Bigford Enterprises v. D. C. Development
2015-UP-331-Johnny Eades v. Palmetto Cardiovascular
2015-UP-333-Jennifer Bowzard v. Sheriff Wayne Dewitt
2015-UP-339-LeAndra Lewis v. L. B. Dynasty, Inc.
2015-UP-344-Robert Duncan McCall v. State
2015-UP-350-Ebony Bethea v. Derrick Jones
2015-UP-351-Elite Construction v. Doris Tummillo
2015-UP-353-Wilmington Savings Fund v. Furmanchik
2015-UP-357-Linda Rodarte v. USC

2015-UP-359-In the matter of the estate of Alice Shaw Baker
(Fisher v. Huckabee)

2015-UP-361-JP Morgan Chase Bank v. Leah Sample
2015-UP-362-State v. Martin D. Floyd
2015-UP-364-Andrew Ballard v. Tim Roberson
2015-UP-365-State v. Ahmad Jamal Wilkins
2015-UP-367-Angela Patton v. Dr. Gregory A. Miller
2015-UP-372-State v. Sheldon L. Kelly
2015-UP-376-Ron Orlosky v. Law Office of Jay Mullinax

2015-UP-377-Long Grove at Seaside v. Long Grove Property
Owners ( James, Harwick & Partners)

Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending

Pending

Pending
Pending
Pending
Pending
Pending
Pending
Pending

Pending



2015-UP-378-State v. James Allen Johnson
2015-UP-381-State v. Stepheno J. Alston

2015-UP-382-State v. Nathaniel B. Beeks
2015-UP-384-Robert C. Schivera v. C. Russell Keep, 11
2015-UP-388-Joann Wright v. William Enos
2015-UP-391-Cambridge Lakes v. Johnson Koola
2015-UP-395-Brandon Hodge v. Sumter County
2015-UP-402-Fritz Timmons v. Browns AS RV and Campers
2015-UP-403-Angela Parsons v. Jane Smith
2015-UP-414-Christopher A. Wellborn v. City of Rock Hill
2015-UP-417-State v. Raheem Jamar Bonham
2015-UP-423-North Pleasant, LLC v. SC Coastal Conservation
2015-UP-427-William McFarland v. Sofia Mazell
2015-UP-428-Harold Threlkeld v. Lyman Warehouse, LLC
2015-UP-429-State v. Leonard E. Jenkins
2015-UP-432-Barbara Gaines v. Joyce Ann Campbell
2015-UP-439-Branch Banking and Trust Co. v. Sarah L. Gray
2015-UP-446-State v. Tiphani Marie Parkhurst
2015-UP-455-State v. Michael L. Cardwell
2015-UP-465-Dushun Staten v. State

2015-UP-466-State v. Harold Cartwright, 111

10

Pending
Pending
Pending
Denied 03/25/16
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Denied 03/25/16
Pending
Pending
Pending
Pending
Pending
Pending
Pending

Pending



2015-UP-474-Edward Whitner v. State
2015-UP-476-State v. Jon Roseboro
2015-UP-477-State v. William D. Bolt
2015-UP-478-State v. Michael Camp
2015-UP-485-State v. Alfonzo Alexander
2015-UP-491-Jacquelin S. Bennett v. T. Heyward Carter, Jr.
2015-UP-501-State v. Don-Survi Chisolm
2015-UP-505-Charles Carter v. S.C. Dep't of Corr. (3)
2015-UP-513-State v. Wayne A. Scott, Jr.
2015-UP-518-SCDSS v. Bruce Walters
2015-UP-524-State v. Gary R. Thompson
2015-UP-536-Vondell Sanders v. State
2015-UP-540-State v. Michael McCraw
2015-UP-547-Evalena Catoe v. The City of Columbia
2015-UP-548-Thaddess Starks v. State
2015-UP-556-State v. Nathaniel Witherspoon
2015-UP-557-State v. Andrew A. Clemmons
2015-UP-564-State v. Tonya Mcalhaney
2016-UP-011-James Clayton Helms v. State

2016-UP-013-Ex parte State of South Carolina Inre: Cathy
J. Swicegood v. Polly A. Thompson

2016-UP-021-State v. Darius Ranson-Williams

11

Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Denied 03/25/16
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending

Pending

Pending



THE STATE OF SOUTH CAROLINA
In The Court of Appeals
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V.
Anthony Bailey, Appellant.
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Attorney General Susannah Rawl Cole, both of
Columbia; and Solicitor Scarlett Anne Wilson, of
Charleston, for Respondent.

WILLIAMS, J.: Anthony Bailey appeals his conviction for threatening the life of
a public official, arguing the circuit court erred in finding a mental health
professional employed by the South Carolina Department of Mental Health (the
Department) was a public official, rather than a public employee, under section 16-
3-1040 of the South Carolina Code (2015). We reverse.
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FACTS/PROCEDURAL HISTORY

This appeal arises out of an incident that occurred on August 28, 2013, at the Al
Cannon Detention Center located in Charleston County, South Carolina. Bailey,
who suffers from bipolar disorder, was being held in the Charleston County jail for
municipal level offenses. The victim in this case, Amy Cradock, was asked to
assess Bailey based upon alleged threats he made as well as his actions toward
detention officers that day. Cradock is employed by the Charleston/Dorchester
Mental Health Center, a subsidiary of the Department, and serves as a designated
mental health examiner for the jail.

When Cradock received the referral, she learned that Bailey had threatened to kill a
detention officer upon release. Thus, Cradock visited Bailey to assess whether he
needed to be hospitalized for homicidal ideations. According to Cradock, Bailey
became very agitated when she arrived at his cell. Cradock testified that Bailey
"started making some very negative statements about the mental health center, and
stated that he intended to go shoot up the health center and kill everyone in the
mobil [sic] crisis." Bailey further told Cradock "if [she] didn't get away from his
door fast enough, [she] would be added to the list." As Cradock was walking
away, Bailey said, "I'm adding you to the list anyway; I'm going to kill you too."

A Charleston County grand jury indicted Bailey for threatening the life of a public
official on February 3, 2014. Following a bench trial on September 4, 2014, the
circuit court found Bailey guilty and sentenced him to five years' imprisonment,
suspended upon the service of eighteen months, with five years' probation. This
appeal followed.

STANDARD OF REVIEW

"In criminal cases, the appellate court sits to review errors of law only." State v.
Jenkins, 412 S.C. 643, 650, 773 S.E.2d 906, 909 (2015). "Thus, an appellate court
is bound by the circuit court's factual findings unless they are clearly erroneous."
State v. Blakney, 410 S.C. 244, 249, 763 S.E.2d 622, 625 (Ct. App. 2014). The
interpretation of a statute, however, is a question of law subject to de novo review.
State v. Whitner, 399 S.C. 547, 552, 732 S.E.2d 861, 863 (2012). The appellate
court is free to decide questions of law with no particular deference to the circuit
court. Lambries v. Saluda Cty. Council, 409 S.C. 1, 7-8, 760 S.E.2d 785, 788
(2014) (quoting Sloan v. S.C. Bd. of Physical Therapy Exam'rs, 370 S.C. 452, 466,
636 S.E.2d 598, 605 (2006)).
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LAW/ANALYSIS

Bailey argues the circuit court erred in finding Cradock was a public official, rather
than a public employee, within the meaning of section 16-3-1040. We agree.

"The cardinal rule of statutory construction is to ascertain and effectuate the intent
of the [General Assembly]." Charleston Cty. Sch. Dist. v. State Budget & Control
Bd., 313S.C. 1, 5,437 S.E.2d 6, 8 (1993). "The determination of legislative intent
Is a matter of law." Lambries, 409 S.C. at 10, 760 S.E.2d at 789 (quoting Media
Gen. Commc'ns, Inc. v. S.C. Dep't of Revenue, 388 S.C. 138, 148, 694 S.E.2d 525,
529 (2010)).

"What a legislature says in the text of a statute is considered the best evidence of
the legislative intent or will. Therefore, the courts are bound to give effect to the
expressed intent of the legislature.” Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d
578, 581 (2000) (quoting Norman J. Singer, Sutherland Statutory Construction

8 46.03 at 94 (5th ed. 1992)). "Where the statute's language is plain and
unambiguous, and conveys a clear and definite meaning, the rules of statutory
interpretation are not needed and the court has no right to impose another
meaning." 1d. "If a statute's 'terms are clear and unambiguous, [then] they must be
taken and understood in their plain, ordinary[,] and popular sense, unless it fairly
appears from the context that the [General Assembly] intended to use such terms in
a technical or peculiar sense.” Media Gen. Commc'ns, 388 S.C. at 148, 694 S.E.2d
at 530 (quoting Etiwan Fertilizer Co. v. S.C. Tax Comm'n, 217 S.C. 354, 360, 60
S.E.2d 682, 684 (1950)).

"A statute as a whole must receive practical, reasonable, and fair interpretation
consonant with the purpose, design, and policy of lawmakers." Lambries, 409 S.C
at 10, 760 S.E.2d at 789-90 (quoting Sparks v. Palmetto Hardwood, Inc., 406 S.C.
124,128, 750 S.E.2d 61, 63 (2013)). "In interpreting a statute, the language of the
statute must be read in a sense that harmonizes with its subject matter and accords
with its general purpose.” 1d. at 10, 760 S.E.2d 790 (quoting Sparks, 406 S.C. at
128, 750 S.E.2d at 63).

Section 16-3-1040, in pertinent part, provides the following:

(A) It is unlawful for a person knowingly and willingly to
deliver or convey to a public official . . . any letter or
paper, writing, print, missive, document, or electronic
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communication or verbal or electronic communication
which contains a threat to take the life of or to inflict
bodily harm upon the public official . . . or members of
his immediate family if the threat is directly related to the
public official's . . . professional responsibilities.

(B) It is unlawful for a person knowingly and willingly to
deliver or convey to a public employee a letter or paper,
writing, print, missive, document, or electronic
communication or verbal or electronic communication
which contains a threat to take the life of or to inflict
bodily harm upon the public employee or members of his
immediate family if the threat is directly related to the
public employee's professional responsibilities.

The statute defines a public official as "an elected or appointed official of the
United States or of this State or of a county, municipality, or other political
subdivision of this State." § 16-3-1040(E)(1). A public employee, on the other
hand, is defined as "a person employed by the State, a county, a municipality, a
school district, or a political subdivision of this State." § 16-3-1040(E)(2).

The dispositive question in this case is whether a designated examiner is
considered a public official under South Carolina law. Section 44-23-10(4) of the
South Carolina Code (Supp. 2015) defines a designated examiner as "a physician
licensed by the Board of Medical Examiners of this State or a person registered by
the [D]epartment as specially qualified, under standards established by the
[D]epartment, in the diagnosis of mental or related illnesses.” The Department's
regulations—authorized by statute and subject to the approval of the General
Assembly—provide further guidance regarding designated examiners:

A. For the purpose of carrying out the provisions of the
laws relating to the commitment of mentally ill persons,
the South Carolina Mental Health Commission hereby
establishes the following qualifications needed for
persons to act as designated examiners:
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(5) Any mental health professional as listed in
subsections (A)(1) through (4) who has the
appropriate license and education, who has at least
one year of intensive full-time experience working
with committed patients in a unit of a Department
of Mental Health psychiatric hospital, who is
certified by the chief of professional services and
the director of the facility as being competent and
qualified to serve as a designated examiner, and
who is approved by the Department of Mental
Health Office of Quality Assurance--Standards,
Advocacy and Monitoring may be appointed as
designated examiner for examinations and
hearings held within that facility.

S.C. Code Ann. Regs. 8 87-1 (2012) (emphasis added).

Here, Bailey concedes Cradock was appointed as a designated examiner and notes
that "all other employees" within the Department are appointed in some way as
well. Thus, we accept that Cradock was appointed to the designated examiner
position. Our inquiry for purposes of section 16-3-1040, however, does not end
here because the fact that Cradock was "appointed" to her position does not—by
itself—qualify her as a public official. We also look to the common law to
determine whether a designated examiner is a public official. See State v.
Bridgers, 329 S.C. 11, 14, 495 S.E.2d 196, 197-98 (1997) ("The General
Assembly is presumed to be aware of the common law, and where a statute uses a
term that has a well-recognized meaning in the law, the presumption is that the
General Assembly intended to use the term in that sense.").

Our supreme court has held a public officer is "[o]ne who is charged by law with
duties involving an exercise of some part of the sovereign power, either small or
great, in the performance of which the public is concerned, and which are
continuing, and not occasional or intermittent.” Sanders v. Belue, 78 S.C. 171,
174,58 S.E. 762, 763 (1907). "Conversely, one who merely performs the duties
required of him by persons employing him under an express contract or otherwise,
though such persons be themselves public officers, and though the employment be
in or about a public work or business, is a mere employ[ee].”" Id.
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In distinguishing between public officers and public employees, a court must look
at whether (1) the position was created by the General Assembly; (2) the
qualifications for appointment of the position are established by law; (3) "the
duties, tenure, salary, bond, and oath are prescribed or required" by law; and (4)
the person "occupying the position is a representative of the sovereign." Bridgers,
329 S.C. at 14, 495 S.E.2d at 198 (quoting State v. Crenshaw, 274 S.C. 475, 478,
266 S.E.2d 61, 62 (1980)). "No single criterion is dispositive and not all the
criteria are necessary to find that an individual is a public officer.” Id.
Nevertheless, our supreme court has noted "the greater the duty to the public at
large, the more likely it is that the individual will be a public official.” 1d. at 15,
495 S.E.2d at 198 (quoting State v. Thrift, 312 S.C. 282, 309, 440 S.E.2d 341, 356
(1994)).

Regarding the first factor, we find the designated examiner position was created by
the General Assembly. See S.C. Code Ann. § 44-23-10(4) (defining a designated
examiner as "a physician licensed by the Board of Medical Examiners of this State
or a person registered by the [D]epartment as specially qualified, under standards
established by the [D]epartment, in the diagnosis of mental or related illnesses").
Moreover, as to the second factor, we find the qualifications for the position are
established by law. See S.C. Code Ann. Regs. 8§ 87-1 (setting forth "the
qualifications needed for persons to act as designated examiners").

Turning to the third factor, however, we find the State failed to prove that a
designated examiner's tenure, salary, bond, and oath are prescribed or required by
law. Indeed, we are unable to find any such requirements in the relevant statutes or
regulations. In our view, the duties of a designated examiner—although perhaps
tangentially mentioned in section 44-23-220 of the South Carolina Code (Supp.
2015)—are also not prescribed or required by law. Section 44-23-220 provides the
following:

No person who is mentally ill or who has an intellectual
disability shall be confined for safekeeping in any jail. If
it appears to the officer in charge of the jail that such a
person is in prison, he shall immediately cause the person
to be examined by two examiners designated by the
Department of Mental Health or the Department of
Disabilities and Special Needs, or both, and if in their
opinion admission to a mental health or intellectual
disability facility is warranted, the officer in charge of the
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jail shall commence proceedings pursuant to [s]ections
44-17-510 through 44-17-610, or [s]ection 44-21-90. If
hospitalization is ordered, the person shall be discharged
from the custody of the officer in charge of the jail and
shall be admitted to an appropriate mental health or
intellectual disability facility.

While the statute certainly mentions the role of a designated examiner in the
process of ensuring mentally ill persons are not confined in South Carolina jails,
the statute does not necessarily prescribe the duties of a designated examiner.
Instead, section 44-23-220 focuses more on what the "officer in charge of the jail"
Is required to do. Thus, the State's failure to prove the third factor under Bridgers
goes against a finding that Cradock—in her role as designated examiner—was
acting as a public official.

Finally, with regard to the fourth factor, we find Cradock's position as a designated
examiner did not require the exercise of sovereign power. Our review of the
statutes and regulations reveals the "officer in charge of the jail" exercised the
power of the sovereign, and that person's duties—not the designated examiner's—
were the ones prescribed by law in section 44-23-220. Further, because Cradock
did not act at all times as a designated examiner, but rather only did so in situations
in which a hearing or examination was required, we find her duties were
intermittent. See Sanders, 78 S.C. at 174, 58 S.E. at 763 (noting a public official's
duties involving the exercise of sovereign power "are continuing, and not
occasional or intermittent™). The intermittent nature of her duties is highlighted by
Cradock’s testimony that she was not acting in her capacity as a designated
examiner at the time Bailey allegedly threatened her. Therefore, the State's lack of
evidence establishing the fourth factor likewise contravenes a finding that Cradock
was a public official.

Although not all criteria are necessary to conclude an individual is a public official,
we find the State's failure to prove the final two Bridgers factors significant. We
are also unable to identify a sound policy basis for expanding the definition of
"public official" to cover individuals in Cradock's position. Even though Cradock's
duties were arguably in furtherance of public policy, as expressed by our General
Assembly in the relevant statutes, these duties were not directed to the public at
large. Instead, any duties Cradock owed in her role as a designated examiner were
strictly to the patients whom she was called to examine to ensure compliance with
section 44-23-220. Cf. Bridgers, 329 S.C. at 15, 495 S.E.2d at 198 (stating "the
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greater the duty to the public at large, the more likely it is that the individual will
be a public official" (quoting Thrift, 312 S.C. at 309, 440 S.E.2d at 356)). In
Bridgers, our supreme court expressed concern with treating various levels of law
enforcement officers inconsistently for purposes of section 16-3-1040. 329 S.C. at
16, 495 S.E.2d at 199. Treating mental health examiners differently from law
enforcement officers, however, does not raise the same concerns of inconsistency
in applying the statute because these two positions are inherently dissimilar under
the law. Consequently, we believe public policy concerns do not support a finding
that Cradock was a public official.

In sum, the lack of evidence regarding the final two Bridgers factors—coupled
with the absence of a sound policy justification for elevating a designated mental
health examiner for the Department to the status of a public official—compels us
to find Cradock’s position does not come within the definition of a public official
as set forth in section 16-3-1040. Based upon our review of the record, as well as
the relevant authority, we hold that Cradock is a public employee. Sanders, 78
S.C.at 174, 58 S.E. at 763 (providing a public employee is "one who merely
performs the duties required of him by persons employing him under an express
contract or otherwise, though such persons be themselves public officers, and
though the employment be in or about a public work or business").

Accordingly, because the circuit court erred in concluding Cradock was a public
official for purposes of subsection 16-3-1040(A), we reverse Bailey's conviction.
Simply put, Bailey was overcharged in this case.

CONCLUSION

Based on the foregoing, Bailey's conviction for threatening the life of a public
official is

REVERSED.
LOCKEMY and MCDONALD, JJ., concur.
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