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The Supreme Court of South Carolina  

In re: Proposed Revision to Rule 7.1 of the Rules of 
Professional Conduct, Rule 407, SCACR.  
 
Appellate Case No. 2014-000107 

ORDER 

The Commission on Lawyer Conduct has proposed a revision to Rule 7.1 of the 
Rules of Professional Conduct, Rule 407, SCACR, regarding the prominence of 
disclaimers used in lawyer advertisements.  Specifically, the Commission 
recommends adding the following language as section (f) of the rule: 

(f) Disclaimers. In addition to any specific requirements 
under these rules, any disclosures or disclaimers required 
by these rules to appear in an advertisement or 
unsolicited written communication must be of sufficient 
size to be clearly legible and prominently placed so as to 
be conspicuous to the viewer.  If the disclosure or 
disclaimer is televised or broadcast in an electronic or 
video medium, it shall be displayed for a sufficient time 
to enable the viewer to see and read the disclosure or 
disclaimer.  If the disclosure or disclaimer is spoken 
aloud, it shall be plainly audible to the listener.  If the 
statement is made on a website, online profile, Internet 
advertisement, or other electronic communication, the 
required words or statements shall appear on the same 
page as the statement requiring the disclosure or 
disclaimer.  

We find the proposed language appropriate, but that it should be added to Rule 7.2 
of the Rules of Professional Conduct. Pursuant to Article V, § 4, of the South 
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Carolina Constitution, we hereby amend Rule 7.2 to include the language proposed 
by the Commission as section (i). 

This amendment shall become effective July 1, 2014.   A copy of the amended rule 
is attached.  
 

 
s/ Jean H. Toal   C.J. 
 
s/ Costa M. Pleicones   J. 
 
s/ Donald W. Beatty  J. 
 
s/ John W. Kittredge  J. 
 
s/ Kaye G. Hearn  J. 

 

 
 
 
Columbia, South Carolina 
May 28, 2014 
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RULE 7.2: ADVERTISING 


 

(a) Subject to the requirements of this Rule and Rules 7.1 and 7.3, a lawyer may advertise 
services through written, recorded or electronic communication, including public media.  All 
advertisements shall be predominately informational such that, in both quantity and quality, the 
communication of factual information rationally related to the need for and selection of a lawyer 
predominates and the communication includes only a minimal amount of content designed to 
attract attention to and create interest in the communication.  

 

(b) A lawyer is responsible for the content of any advertisement or solicitation placed or 
disseminated by the lawyer and has a duty to review the advertisement or solicitation prior to its 
dissemination to reasonably ensure its compliance with the Rules of Professional Conduct. The 
lawyer shall keep a copy or recording of every advertisement or communication for two (2) years 
after its last dissemination along with a record of when and where it was disseminated. 

 

(c) A lawyer shall not give anything of value to a person for recommending the lawyer's services 
except that a lawyer may 

 

(1) pay the reasonable costs of advertisements or communications permitted by this Rule; 

 

(2) pay the usual charges of a legal service plan or a not-for-profit lawyer referral service, 
which is itself not acting in violation of any Rule of Professional Conduct; and 

 

(3) pay for a law practice in accordance with Rule 1.17. 

 

(d) Any communication made pursuant to this Rule shall include the name and office address of  
at least one lawyer responsible for its content. 

 

(e) No lawyer shall, directly or  indirectly, pay all or a part of  the cost of an advertisement by a 
lawyer not in the same firm unless the advertisement discloses the name and address of the 
nonadvertising lawyer, the relationship between the advertising lawyer and the nonadvertising 
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lawyer, and whether the advertising lawyer may refer any case received through the 
advertisement to the nonadvertising lawyer. 

 

(f) Every advertisement that contains information about the lawyer's fee shall disclose whether 
the client will be liable for any expenses in addition to the fee and, if the fee will be a percentage 
of the recovery, whether the percentage will be computed before deducting the expenses. 

 

(g) A lawyer who advertises a specific fee or range of fees for a particular service shall honor the 
advertised fee or fee range for at least ninety (90) days following dissemination of the 
advertisement, unless the advertisement specifies a shorter period; provided that a fee advertised 
in a publication which is issued not more than annually, shall be honored for one (1) year 
following publication. 

 

(h) All advertisements shall disclose the geographic location, by city or town, of the office in 
which the lawyer or lawyers who will actually perform the services advertised principally 
practice law. If the office location is outside a city or town, the county in which the office is 
located must be disclosed.  A lawyer referral service shall disclose the geographic area in which 
the lawyer practices when a referral is made. 

 

(i)  In addition to any specific requirements under these rules, any disclosures or disclaimers 
required by these rules to appear in an advertisement or unsolicited written communication must 
be of sufficient size to be clearly legible and prominently placed so as to be conspicuous to the 
viewer. If the disclosure or disclaimer is televised or broadcast in an electronic or video 
medium, it shall be displayed for a sufficient time to enable the viewer to see and read the 
disclosure or disclaimer.  If the disclosure or disclaimer is spoken aloud, it shall be plainly 
audible to the listener.  If the statement is made on a website, online profile, Internet 
advertisement, or other electronic communication, the required words or statements shall appear 
on the same page as the statement requiring the disclosure or disclaimer. 
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The Supreme Court of South Carolina  

RE: Annual License Fee 
 
Appellate Case No. 2014-000337 

ORDER 

The South Carolina Bar has filed a petition seeking to amend Rule 410(j), SCACR, 
to increase the Annual License Fee by $15 for members who have been admitted 
for less than three years. The Bar reports the increase is necessary based on a 
recent five-year fiscal projection. 
 
Pursuant to Article V, § 4 of the South Carolina Constitution, we grant the Bar's 
request to amend Rule 410(j), SCACR, to provide as follows:  

(j) License Fees. The membership year shall be the calendar year. By 
January 1st, each member who is in good standing (other than 
deceased members) shall pay the South Carolina Bar the fees 
specified in this section and in section (k) below. All income and 
assets shall be handled separately by the South Carolina Bar, as 
prescribed in its Constitution and Bylaws. For the purpose of this rule, 
the term "license fee" shall include any assessment under Rule 411, 
SCACR. 

(1) Regular Member. The license fee for a regular member 
who has been admitted to practice law in this State or any other 
jurisdiction for less than three years shall be $175. The license 
fee for all other regular members shall be $260. In addition, the 
license fee of a regular member shall include the Lawyer's Fund 
for Client Protection assessment specified by Rule 411, 
SCACR. Finally, each regular member shall pay $30 which 
shall be designated for meeting the civil legal needs of 
indigents as directed by the Board of Governors of the Bar, but 
any member may deduct this fee before remitting payment. 
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 (2) Inactive Member. The license fee shall be $190. 

 (3) Judicial Member. The license fee shall be $190. 

(4) Judicial Staff Member. The license fee for a judicial staff 
member who has been admitted to practice law in this State or 
any other jurisdiction for less than three years shall be $175. 
The license fee for all other judicial staff members shall be 
$190.  

(5) Military Member. The license fee for a military member 
shall be $190. This fee shall be waived during a time of war 
declared by the Congress of the United States and, upon written 
request, shall be waived when the member is serving on active 
duty in an area designated as a combat zone by the President of 
the United States. 

(6) Administrative Law Judge Member. The license fee shall 
be $190. 

 (7) Retired Member. No fee is required. 

(8) Limited Member. No fee shall be required for a person 
holding a limited certificate under Rule 415 (Limited Certificate 
of Admission for Retired and Inactive Attorney Pro Bono 
Participation Program), SCACR. The license fee for all other 
persons holding a limited certificate shall be $260. 

 
s/ Jean H. Toal   C.J. 
 
s/ Costa M. Pleicones   J. 
 
s/ Donald W. Beatty  J. 
 
s/ John W. Kittredge  J. 
 
s/ Kaye G. Hearn  J. 
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Columbia, South Carolina 
May 28, 2014 
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The Supreme Court of South Carolina  

RE: Lawyers' Fund for Client Protection  
 
Appellate Case No. 2014-000421 

ORDER 

The South Carolina Bar has filed a petition to amend Rule 411, SCACR, to 
increase the annual assessment for the Lawyers' Fund for Client Protection from  
$20 to $50, and to add two lawyer members to the Fund's Committee.  The Bar 
states increasing the assessment and adding two new Committee members is 
necessary based on an increase in the volume of claims and the amount of losses 
incurred by clients. 
 
Pursuant to Article V, § 4 of the South Carolina Constitution, we grant the Bar's 
request to amend Rule 411, SCACR, to provide as follows:  
 

(1) Rule 411(b), SCACR, is amended to read: 
 

(b) Membership and Terms of Office of Lawyers' Fund for Client 
Protection Committee.  The Lawyers' Fund for Client Protection 
Committee shall consist of twelve (12) members of the South Carolina 
Bar and one (1) member selected from the general public appointed 
by the President and approved by the Supreme Court.  The 
appointments shall be for a term of five (5) years, and no member who 
has served a full term shall be eligible for reappointment to the 
Committee until one (1) year after the termination of the member's  
last term.  Vacancies shall be filled for the unexpired term in the same 
manner as the original appointments to the Committee. 

 
(2) Rule 411(d)(1), SCACR, is amended to read: 
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(1) The South Carolina Bar shall assess each regular member of the 
South Carolina Bar the sum of fifty ($50.00) dollars in each calendar 
year and shall make an appropriation to the Lawyers' Fund for Client 
Protection in that amount for each year of its operation; provided, 
however, that no assessment or appropriation may be made which will 
increase the assets of the fund to an amount in excess of $3,000,000. 
Payment and enforcement of collection shall be in the same manner 
and at the same time and with the same penalties for non-payment as 
provided for payment and collection of license fees under Rule 410, 
SCACR, but otherwise shall be treated as a separate assessment of 
regular members.  

 
Additionally, the Court requests that the Bar amend the Lawyers' Fund for Client 
Protection of the South Carolina Bar Rules of Procedure to provide that a quorum  
at any meeting of the Committee be increased from six members to seven 
members.   
 

 
s/ Jean H. Toal   C.J. 
 
s/ Costa M. Pleicones   J. 
 
s/ Donald W. Beatty  J. 
 
s/ John W. Kittredge  J. 
 
s/ Kaye G. Hearn  J. 

 
 
Columbia, South Carolina 
May 28, 2014 
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THE STATE OF SOUTH CAROLINA 

In The Supreme Court 


The State, Petitioner, 
 
v. 
 
Phillip Wesley Sawyer, Respondent. 
 
Appellate Case No. 2011-201206 

ON WRIT OF CERTIORARI TO THE COURT OF APPEALS 

Appeal from Spartanburg County 

Roger L. Couch, Circuit Court Judge 


Opinion No. 27393 

Heard November 5, 2013 – Filed June 4, 2014 


AFFIRMED 

Attorney General Alan McCrory Wilson and Assistant 
Attorney General William M. Blitch, Jr., both of 
Columbia, and Solicitor Barry Joe Barnette, of 
Spartanburg, for Petitioner. 

Appellate Defender LaNelle Cantey DuRant, of 

Columbia, for Respondent. 


24 




  

 

  
 

 
 

 
 

 

 
 

                                        
 

JUSTICE PLEICONES:  The Court granted the State's petition for a writ of 
certiorari to review an unpublished Court of Appeals decision that affirmed the 
circuit court's suppression of respondent's breath test results and video in this 
prosecution for driving under the influence (DUI).  State v. Sawyer, 2011-UP-263 
(S.C. Ct. App. filed June 7, 2011).  We affirm, holding that a videotape from the 
breath test site that lacks the audio portion of the reading of Miranda rights and the 
informed consent law did not satisfy the requirements of S.C. Code Ann. § 56-5-
2953(A)(2) (2006).1 

FACTS 

In September 2007, respondent was taken to the Spartanburg County Jail by 
Deputy Evett, who picked him up following a traffic stop made by Lt. Woodward.  
Evett, a certified Data Master operator, placed respondent in the "subject test area" 
which is a room that adjoins the Data Master room.  The rooms are separated by a 
glass panel. The deputy retrieved some forms from the Data Master room and 
then appeared to read respondent his Miranda rights and the implied consent 
information.  Both respondent and Deputy Evett signed the forms.  There are 
separate audio and video recording devices in both the subject test area and in the 
breathalyzer room.  In this case, the audio device in the subject test area did not 
function. 

Respondent moved to suppress the evidence relating to the breath test site alleging 
the videotape did not meet the requirements of S.C. Code Ann. § 56-5-2953(A).  
Section (A) required that a person charged with DUI have his conduct at both the 
incident site and the breath test site videotaped.  Subsection (A)(2) provided: 

The videotaping at the breath site: 

(a) must be completed within three hours of the person's 
arrest for a violation of Section 56-5-2930, 56-5-2933, or 
56-5-2945 or a probable cause determination that the 

1 Subsection A of this statute was rewritten by 2008 Act No. 201, § 11, effective 
February 10, 2009 or when new equipment is installed.  Essentially, the statute no 
longer requires the test to be conducted within 3 hours, and eliminates the 
requirement that the video include the reading of Miranda rights at the breath test 
site. 
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person violated Section 56-5-2945, unless compliance is 
not possible because the person needs emergency 
medical treatment considered necessary by licensed 
medical personnel; 

 
 (b) must include the reading of Miranda rights, the entire 

breath test procedure, the person being informed that he 
is being videotaped, and that he has the right to refuse the 
test; 

 
 (c) must include the person taking or refusing the breath 

test and the actions of the breath test operator while 
conducting the test; 

 
 (d) must also include the person's conduct during the 

required twenty-minute pre-test waiting period, unless 
the officer submits a sworn affidavit certifying that it was 
physically impossible to videotape this waiting period.  
However, if the arresting officer administers the breath 
test, the person's conduct during the twenty-minute pre-
test waiting period must be videotaped. 

 
The circuit court first held that the videotape itself must be excluded because "the 
videotape has no audio of the conversations between the testing officer and 
[respondent] concerning such matters as his Miranda warnings, the explanation of 
implied consent or other matters that may have been discussed between them."  
The judge held that evidence other than the videotape could be used, citing § 56-5-
2953(B). 
 
On respondent's motion for reconsideration, the circuit court clarified that it was 
suppressing not only the videotape, but also any evidence or testimony that 
respondent was offered and/or took a breath test, as well as the results of that test.  
The court noted the State had supplied an "exigency" affidavit, seeking to invoke 
the provisions of § 56-5-2953(B) that provides "Failure by the arresting officer to 
produce the videotapes required by this section is not alone a ground for dismissal 
of any charge . . . if the arresting officer submits a . . . sworn affidavit that it was 
physically impossible to produce the videotape because . . . exigent circumstances 
existed." (emphasis supplied).  The judge held "an exigency" required an 
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emergency situation, or one requiring immediate attention or remedy, and found 
that since the State did not even know of the audio malfunction for several months 
after respondent's test, there was no exigent circumstance here.  The court also 
noted the affidavit was not prepared by the arresting officer, Lt. Woodward, as 
required by the statute, but rather by Deputy Evett, the breath test administrator.   

In the direct appeal, the State argued first that since a videotape was produced, no 
consideration of Deputy Evett's "exigency" affidavit was necessary.2  The State 
also argued that any defects in the audio portion of the tape went to its weight, not 
its admissibility, and that all the statute required was a video, which it produced.  
Alternatively, the State argued the trial judge should not have relied on the 
"exigency" exception, but that instead he should have admitted the evidence based 
upon a different part of § 56-5-2953(B), which permits the court to consider "other 
valid reasons" for the lack of a videotape based upon the "totality of the 
circumstances."  This "totality of the circumstances" argument was not preserved 
for appeal as it was not ruled upon in either the circuit court's original order or in 
its amended order.  E.g. State v. Kromah, 401 S.C. 340, 737 S.E.2d 490 (2013) fn. 
3. 

Following the Court of Appeals' decision affirming the trial court's suppression of 
all evidence obtained at the breath test site, the State sought a writ of certiorari.  In 
its petition, the State made two arguments: 

I. 	The Court of Appeals erred in affirming the trial court's 
suppression of the video recording of the breath test site, 
testimony or evidence that a breath test was offered or 
administered, and the results of Respondent's breath test. 

II. The Court of Appeals erred in refusing to reverse the trial 
court's decision based on the totality of the circumstances 
pursuant to Section 56-5-2953(B) of the South Carolina 
Code. 

2 We note that, assuming it was error to consider this affidavit, the State was the 
party that introduced it. It is well-settled that a party cannot complain of an error it 
induced. E.g. State v. Stroman, 281 S.C. 508, 316 S.E.2d 395 (1984). 
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State's petition for a writ of certiorari to the Court of Appeals (filed November 18, 
2011) (C-TRACK Appellate Case No. 2011-201206).  

 On January 9, 2013, the Court granted certiorari on the first question but denied 
certiorari on the second. S. Ct. Order dated January 9, 2013 (C-TRACK Appellate 
Case No. 2011-201206).3 

ISSUE 

Did a breath test site video that did not include audio 
demonstrating that Miranda warnings were given, that the 
individual was informed that he was being videotaped, or that 
he has the right to refuse the breath test meet the requirements 
of § 56-5-2953(A) as it existed in September 2007? 

ANALYSIS 

The State argues that the statute only required that the individual's "conduct" be 
recorded, and that conduct under the statute has been defined by the Court of 
Appeals as "one's behavior, action or demeanor."  Murphy v. State, 392 S.C. 626, 
709 S.E.2d 685 (Ct. App. 2011) superseded by statute as stated in State v. Gordon, 
2014 WL 1614854 (S.C. Ct. App. filed Apr. 23, 2014).  Thus, the State contends 
that only video of the individual is necessary to satisfy the statute.  We disagree. 

In Murphy, the incident site video did not capture a full length image of the 
individual as she attempted field sobriety tests.  Murphy held that the video 
adequately reflected the individual's behavior.  Here, however, we are concerned 
not with the defendant's conduct but with the content of the statutorily required 
warnings. At the breath test site, the videotape must record the individual's 
conduct during the twenty-minute waiting period [§ 56-5-2953(A)(2)(d)] and the 
action of the breathalyzer operator conducting the test [§ 56-5-2953(A)(2)(c)].  
Silent tape of this conduct would be acceptable under Murphy. However, the 
statute required a videotape not merely of the individual's conduct while being read 
his Miranda and informed consent rights, but also that it "must include" "the 
reading of Miranda rights" and "the person being informed that he is being 

3 While the dissent would find the scope of the circuit court's suppression order too 
broad, there is no challenge to the breadth of that order on certiorari. 
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videotaped, and that he has the right to refuse the test."  § 56-5-2953(A)(2)(b). A 
silent video simply cannot meet these statutory requirements.4 

The State argues that this defect in the videotape goes only to its weight, not its 
admissibility.  Here we are concerned with a statute which governs the 
admissibility of certain evidence.  Compare e.g. S.C. Code Ann. § 19-1-180 (Supp. 
2012) (certain hearsay statements made by children admissible in family court if 
statute's terms complied with).  In § 56-5-2953(B), the General Assembly 
specified: 

Nothing in this section may be construed as prohibiting the 
introduction of other evidence in the trial of a [DUI charge].  
Failure by the arresting officer to produce the videotapes 
required by this section is not alone a ground for dismissal of 
[charges] if the arresting officer submits a sworn affidavit 
certifying that the videotape equipment at the time of the . . . 
breath test device [sic] was in an inoperable condition, stating 
reasonable efforts have been made to maintain the equipment . . 
. and certifying there was no other operable breath test facility 
available in the county or, in the alternative, submits a sworn 
affidavit certifying that it was physically impossible to produce 
the videotape because the person needed emergency medical 
treatment, or exigent circumstances existed . . . . 
Nothing in this section prohibits the court from considering any 
other valid reason for the failure to produce the videotape based 
upon the totality of the circumstances . . . . 

Section 56-5-2953(B) (2006). 

4 Contrary to the dissent's contention that the video shows respondent being read 
his Miranda warnings, being told the matter was videotaped, and being informed 
of his right to refuse, all that the video shows is the officer's lips moving. As for 
respondent's failure to challenge the contents of the officer's warnings, at this 
juncture the sole issue before the circuit court was whether the silent video 
complied with the statute.  Further, respondent has not conceded the adequacy of 
the officer's statements, as reflected in his briefs which refer to the "alleged 
warnings." Finally, "bad faith" and "bad motive" are irrelevant here. 
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While defects in evidence do not generally affect admissibility, as the State 
maintains, the Court has interpreted the statute to require strict compliance with 
Section (A) as a prerequisite for admissibility, unless an exception in Section (B) 
applies. City of Rock Hill v. Suchenski, 374 S.C. 12, 646 S.E.2d 879 (2007); see 
also State v. Elwell, 403 S.C. 606, 743 S.E.2d 802 (2013).  The General Assembly 
is presumed to be aware of this Court's interpretation of a statute, and where that 
statute has been amended, but no change has been made that affects the Court's 
interpretation, the legislature's inaction is evidence that our interpretation is 
correct. E.g. McLeod v. Starnes, 396 S.C. 647, 723 S.E.2d 198 (2012). While the 
General Assembly has amended § 56-5-2953 following our Suchenski decision, 
nothing in the amended statute alters our holding that failure to comply with the 
statute's terms renders the evidence inadmissible.5 

As explained above, we declined certiorari to consider whether the circuit court 
might have admitted the flawed tape under § 56-5-2953(B)'s "totality of the 
circumstances" exception, and we have determined this tape did not satisfy § 56-5-
2953(A). The Court of Appeals properly affirmed the circuit court's suppression 
order. City of Rock Hill v. Suchenski, supra.6 

5 The dissent maintains that a prejudice analysis is appropriate whenever evidence 
is obtained without full compliance with statutory requirements, citing State v. 
Odom, 382 S.C. 144, 676 S.E.2d 124 (2009) (actually involving violation of 
executive agreements); State v. Huntley, 349 S.C. 1, 562 S.E.2d 472 (2002); State 
v. Chandler, 267 S.C. 138, 226 S.E.2d 533 (1976); State v. Sachs, 264 S.C. 541, 
216 S.E.2d 501 (1975). As we have explained, these decisions are inapposite 
since, unlike 56-5-2953, they involve statutes where the General Assembly did not 
specify the remedy for the State's failure to comply. Suchenski, supra. 
6 The only arguable error of law was the circuit court's failure to dismiss the 
charges once it determined that the State did not produce a videotape meeting the 
requirements of (A) and that it did not meet any of the exceptions in (B).  
Suchenski, supra; Elwell, supra. Respondent, however, did not appeal the circuit 
court's denial of his request that the charges be dismissed. 
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CONCLUSION  
 
The Court of Appeals' decision is 
 
AFFIRMED. 
 
HEARN and BEATTY, JJ., concur.  TOAL, C.J., dissenting in a separate 
opinion in which KITTREDGE, J., concurs. 
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CHIEF JUSTICE TOAL: I respectfully dissent. I would hold that the circuit 
court committed an error of law in suppressing the evidence at issue in this case. 

Assuming, without deciding, that the video recording of Respondent's breath 
test site did not comply with section 56-5-2953,7 I would apply a harmless error 
analysis in determining whether the video recording and breath test evidence 
should have been suppressed.  This Court has recognized that the "exclusion of 
evidence should be limited to violations of constitutional rights and not to statutory 
violations, at least where the appellant cannot demonstrate prejudice at trial 
resulting from the failure to follow statutory procedures."  State v. Chandler, 267 
S.C. 138, 143, 226 S.E.2d 553, 555 (1976) (emphasis added) (citing State v. Sachs, 
264 S.C. 541, 566 n.11, 216 S.E.2d 501, 514 n.11 (1975)).  In State v. Huntley, 349 
S.C. 1, 5, 562 S.E.2d 472, 474 (2002), the circuit court suppressed a defendant's  
breathalyzer results where the simulator test solution did not contain the proper 
alcohol concentration required by an Act.8  Despite non-compliance with the Act, 
this Court held that the circuit court improperly excluded the breathalyzer test 
results because the defendant was not prejudiced by the violation, as the 
breathalyzer machine itself was operating properly.  Id. at 6, 562 S.E.2d at 474. 
Therefore, the Court determined that evidence of non-compliance with the Act 
went to the weight, not the admissibility of the defendant's breathalyzer results.  Id.  

Relying on these cases, I would hold that the circuit court committed an error of 
law in failing to engage in a prejudice analysis upon finding that the video 

7 The State argues that the video recording satisfied section 56-5-2953 because the 
video recording captured all conduct and events required by the statute.  In 
addition, the police officer who administered the breath test submitted an affidavit 
to the circuit court indicating that exigent circumstances existed under 56-5-
2953(B) because the audio failure was unknown and out of the officer's control at 
the time of the test.   

8 The Act amended South Carolina Code Ann. § 56-5-2950(a) to require a 
simulator test be performed before a breath test is administered to ensure the 
reliability of the breathalyzer machine results.    Act No. 434, 1998 S.C. Acts 
3220–23. 

32 




  

 

       

 
 

 

                                        

 

 

 
 

recording failed to satisfy the requirements of section 56-5-2953.9

      Contrary to the majority's assertion, the General Assembly did not specify a 
remedy in section 56-5-2953 for failure to comply with the statutory requirements.  
Subsection (B) merely provides that noncompliance with the statute "is not alone a 
ground for dismissal" if the video recording qualifies under an exception in 
subsection (B). S.C. Code Ann. § 56-5-2953(B); see also Suchenski, 374 S.C. at 
16, 646 S.E.2d at 881 (finding that failure to produce a video recording in 
compliance with 56-5-2953 may be a ground for dismissal if no exceptions apply).  
Regardless, in my opinion, a statute's failure to specify a remedy for 
noncompliance does not preclude a prejudice analysis, as the majority implies.  C.f. 
State v. Landon, 370 S.C. 103, 108–09, 634 S.E.2d 660, 663 (finding a prejudice 
analysis appropriate for an alleged violation of a recordkeeping statute which does 
not specify a remedy for noncompliance). 

In my view, Respondent was not prejudiced by the video recording's lack of 
audio. Aside from its lack of audio, the video recording complies with the 
statutory requirements of 56-5-2953 by including the reading of Respondent's 
Miranda10 warnings, the officer informing Respondent of the video recording and 
his right to refuse the breath test, and the breath test procedure itself.  This Court 
has stated that "the purpose of section 56-5-2953 . . . is to create direct evidence of 
a DUI arrest." Town of Mt. Pleasant v. Roberts, 393 S.C. 332, 347, 713 S.E.2d 
278, 285 (2011). Despite the malfunctioning of the audio, the video recording 
nevertheless creates evidence of Respondent's breath test.  Significantly, 
Respondent has challenged neither the validity of the Miranda warnings he was 
given nor any other aspect of the breath test procedure.  Respondent has not 

9 The mention of prejudice in City of Rock Hill v. Suchenski, 374 S.C. 12, 16, 646 
S.E.2d 879, 881 (2007) has no impact on the present case.  In Suchenski, the Court 
found that a violation of 56-5-2953, even without a showing of prejudice to the 
defendant, may result in dismissal of the charges.  Id. As the majority points out, 
in this case, Respondent did not appeal the circuit court's denial of his motion to 
dismiss.   

10 Miranda v. Arizona, 384 U.S. 436 (1966). 
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asserted that bad faith or a bad motive existed on the part of any actor involved in 
the video recording audio failure. 

Therefore, I would hold that Respondent was not prejudiced by the omission 
of audio in the video recording and, consequently, the circuit court erred in 
suppressing the evidence. Absent a violation of Respondent's constitutional 
rights—which are not in dispute here—the circuit court should not have excluded 
the video recording or the evidence surrounding Respondent's breath test without a 
showing that (1) the video did not comply with section 56-5-2953 and (2) 
Respondent was prejudiced as a result of the video's non-compliance.   See 
Huntley, 349 S.C. at 6, 562 S.E.2d at 474; Chandler 267 S.C.at 143, 226 S.E.2d at 
555. 

In my view, nothing in section 56-5-2953 mandates suppression of a 
defective video recording, nor has this Court ever interpreted the statute as 
requiring strict compliance for admission of a video recording, as the majority 
asserts. Defects in evidence generally do not affect admissibility.  See State v. 
Odom, 382 S.C. 144, 152, 676 S.E.2d 124, 128 (2009) (citing Huntley, 349 S.C. at 
6, 562 S.E.2d at 474). As indicated, supra, in the prejudice analysis, "exclusion is 
typically reserved for constitutional violations."  Id. (citing Huntley, 349 S.C. at 6, 
562 S.E.2d at 474); Chandler, 267 S.C. at 143, 226 S.E.2d at 555. Thus, I would 
find that the defect in the video recording goes to the weight, rather than the 
admissibility, of the evidence.  See Odom, 382 S.C. at 152, 676 S.E.2d at 128. 

Likewise, I disagree with the majority's interpretation of Suchenski. 
Specifically, the majority believes Suchenski stands for the proposition that strict 
compliance with section 56-5-2953 is a prerequisite for admissibility of evidence.  
Suchenski merely holds that dismissal of a DUI charge is "an appropriate remedy 
provided by [section] 56-5-2953 where a violation of subsection (A) is not 
mitigated by subsection (B) exceptions."  Suchenski, 374 S.C. at 17, 646 S.E.2d at 
881 (emphasis added).  In fact, the case makes no mention of suppression of 
evidence, addressing only dismissal of DUI charges as a possible remedy for non-
compliance with the statute.  Id.  Because dismissal of Respondent's DUI charges 
is not before us, this Court may only review the circuit court's suppression order.  
As a result, the majority's reliance on Suchenski is misplaced.   
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Furthermore, the majority provides no support for upholding the circuit 
court's suppression of Respondent's breath test results along with all evidence or 
testimony related to the breath test.11  Even if the failure to comply with the statute 
did, in fact, require suppression of the defective video recording, and assuming the 
circuit court declined to dismiss the DUI charges, I cannot conceive of a basis, 
statutory or otherwise, for excluding the breath test results and the related 
testimony and evidence.  To the contrary, section 56-5-2953 provides that 
"[n]othing in this section may be construed as prohibiting the introduction of other 
relevant evidence" in the trial for a DUI.  S.C. Code Ann. § 56-5-2953(B).   

Therefore, because I would hold that the circuit court erred in failing to 
conduct a prejudice analysis and Respondent demonstrated no prejudice resulting 
from admission of the evidence, and because at the very least the circuit court erred 
in suppressing the evidence surrounding the breath test, I would reverse the court 
of appeals' decision upholding the circuit court's suppression order and remand for 
a new trial. 

KITTREDGE, J., concurs. 

11 I disagree with the majority's contention that there is no challenge to the breadth 
of the circuit court's suppression order on certiorari.  While the State's petition does 
not use that language, the State argued that the court of appeals erred in affirming 
the circuit court's suppression of the video recording, the testimony or evidence 
that a breath test was offered or administered, and the results of the breath test. In 
my opinion, if the State contended the circuit court erred in excluding the video 
recording only, the State's argument would have only mentioned the video 
recording. 
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JUSTICE PLEICONES: This issue on appeal is whether the City of 
Georgetown's denial of multiple franchise applications by Horry Telephone 
Cooperative Inc. to provide cable television was a violation of the South Carolina 
Competitive Cable Services Act (the Act), S.C. Code Ann. §§ 58-12-5 et seq. 
(Supp. 2013).1 We hold that it was not. 

FACTS 

Appellant, Horry Telephone Cooperative Inc. (HTC), is a telecommunications 
company providing services in the Georgetown and Horry County areas. In 2007, 
as required by the Act, HTC filed for a state-issued certificate of franchise 
authority, where it sought to provide cable television services in the City of 
Georgetown (City). The Secretary of State, pursuant to § 58-12-310, forwarded the 
notice of application to the City which was required to respond to the request 
within 65 days.2 

The City first took up HTC's request during a city council meeting on November 
29, 2007 and approved it. Since a franchise is granted by ordinance, a second 

1 The purpose of the Act is to promote competition between cable providers in 
order to "relieve consumers of unnecessary costs and burdens," "encourage 
investment," and "promote deployment of innovative offerings that provide 
competitive choices for consumers."§ 58-12-5. To accomplish these goals, the 
General Assembly "streamlined policy framework providing statewide uniformity 
necessary. . .to allow these functionally equivalent services to compete fairly and 
deploy new consumer services more quickly." Id. 

2 Under the Act, the process for obtaining a franchise requires the applicant to send 
an application to the Secretary of State describing the political subdivision, 
municipality, or county to be served in whole or part by the applicant. § 58-12-
310(B). Next, the Secretary of State forwards a notice of this application to the 
municipality or county described by the applicant. § 58-12-310(C). The 
municipality or county has 65 days to respond, and if the consent is denied or there 
is a failure to give unconditional consent to the franchise, the Secretary of State 
"shall deny the application," with regard to that municipality or county. § 58-12-
310(D). If consent is given, the Secretary of State will issue the provider a 
certificate of franchise authority with respect to the consenting entity. § 58-12-
310(D)-(E). Accordingly, the political subdivision ultimately determines whether 
the franchise is awarded. 
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reading approval was required. On second reading, the request was denied. The 
City informed the Secretary of State of the denial, and notice was sent to HTC 
informing them that their franchise for the City of Georgetown had been denied.  

HTC filed for reconsideration, which was ultimately denied. Finally, HTC applied 
for a third time, and after consideration, the application was tabled and 
subsequently failed. 

HTC filed a declaratory judgment action in circuit court to declare that the City's 
denial was unlawful under the Act. The circuit court held a bench trial3  and ruled 
that the Act did not create a private cause of action and the City's denial of HTC's 
consent request was a reasonable and valid exercise of legislative discretion. 
Consequently, the circuit court dismissed HTC's complaint with prejudice. This 
appeal followed. 

DISCUSSION 

On appeal, the parties focus on two issues: first, whether the Act creates a private 
cause of action, and if so, whether the actions of the City were unreasonable in 
light of council members' testimony that their decisions to deny consent were at 
least partially based on a build-out4 requirement and anti-competitive reasons in 
violation of the Act. We hold that the Act does create a cause of action, but we find 
that the record supports the circuit court's denial of HTC's requested relief. 

1. Does the South Carolina Competitive Cable Services Act create a 

private cause of action? 


HTC contends that the plain language of the Act creates a cause of action, such a 
reading furthers the purpose of the Act, and therefore, the circuit court erred in 
finding that the Act did not create a cause of action. We agree. 

3 The Secretary of State stipulated and agreed to be bound by the declaratory and 
prospective relief issued by the circuit court and did not participate in the trial or 
this appeal.
4 A build-out requirement forces the cable service provider to service all residents 
in a municipality rather than allowing the provider to determine how and where to 
offer such services. It creates a burdensome initial capital investment on any 
incoming cable provider thereby restricting competition, and it is expressly 
proscribed by the Act. S.C. Code Ann. § 58-12-350 (Supp. 2012).  
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The Act lays out multiple purposes for its enactment, which consist of promoting 
competition, investment, development, and ultimately lowering costs for 
consumers.  See § 58-12-5. Additionally, the Act seeks to achieve these goals in 
multiple ways, including streamlining the process for granting franchises, requiring 
"cable and video franchises to be nonexclusive, and for requests for competitive 
cable or video franchises not to be unreasonably refused." Id.; S.C. Code Ann. § 
58-12-300(5) (Supp. 2012). 

In the event of a denial of the application for a franchise, the Act provides:  

If the applicant takes the position that the denial of the application or 
amended application is actionable, it may seek any appropriate relief under 
state or federal law in state or federal court, and if the applicant takes the 
position that the denial of consent by the municipality or county is 
actionable, it may add the municipality or county denying consent as a party 
to such action.             
S.C. Code Ann. § 58-12-310(D) (Supp. 2012). 

HTC argues this language unambiguously demonstrates that the General Assembly 
intended to create a right for cable providers to bring an action against a 
municipality when they believe their application has been denied in violation of the 
Act. We agree. 

The cardinal rule of statutory construction is to ascertain and effectuate the intent 
of the legislature. Charleston Cnty. Sch. Dist. v. State Budget & Control Bd., 313 
S.C. 1, 437 S.E.2d 6 (1993)). “What a legislature says in the text of a statute is 
considered the best evidence of the legislative intent or will.” Hodges v. Rainey, 
341 S.C. 79, 85, 533 S.E.2d 578, 581 (2000) (quoting Norman J. Singer, 
Sutherland Statutory Construction § 46.03 at 94 (5th ed.1992)). Whether the 
legislature intended to create a private cause of action for the violation of a statute 
is determined primarily by the language of the statute. 16 Jade Street, LLC v. R. 
Design Const. Co., LLC, 405 S.C. 384, 389, 747 S.E.2d 770, 773 (2013). 

The language of § 58-12-310(D) expressly provides that when the cable provider 
believes the municipality's denial of consent is actionable, it may bring an action 
against the municipality and that action may seek any appropriate remedy under 
state or federal law. Accordingly, we find that the Act does create a private cause 
of action for aggrieved cable providers. 
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2. Did the circuit court err in finding that the denial of consent was 

reasonable? 


HTC argues it presented sufficient evidence that the City's refusal to grant consent 
violated the Act,5 and therefore, the circuit court erred in holding that the City's 
actions were reasonable. 

To support its argument, HTC relies almost exclusively on the trial testimony and 
depositions of individual city council members concerning their respective 
motivations for denying HTC's request. This testimony was improperly admitted 
over Respondents' objection. Testimony of individual council members as to their 
motivations for denying consent is not competent evidence. We have stated that in 
reviewing decisions of municipal governments, "[m]unicipal records properly 
authenticated or verified are the only competent evidence of the proceedings of the 
transactions of governing bodies." Berkley Electric Cooperative, Inc. v. Town of 
Mount Pleasant, 308 S.C. 205, 208, 417 S.E.2d 579, 581 (1992) (citing E. 
McQuillan, The Law of Municipal Corporations § 14.05 (3d 3. 1989). 
Accordingly, we do not consider the council members' testimonial evidence at trial. 

Essentially, HTC's argument is that the individual members had motives for 
denying consent to the franchise agreement which were prohibited by the Act. This 
argument asks this Court to inquire into individual city council members' motives 
behind their legislative acts. Whaley v. Dorchester County Zoning Bd. of Appeals, 
337 S.C. 568, 575, 524 S.E.2d 404, 408 (1999) ("A municipal ordinance is a 
legislative enactment. . ."). This is a fundamentally inappropriate inquiry for a 

5 HTC contends the City denied its request because HTC would not satisfy a 
"build-out" requirement, and therefore, the denial violated the express prohibition 
against build-out requirements in § 58-12-350. In addition, HTC contends the 
denial was based on anticompetitive reasons, and thus conflicts with the purpose of 
the Act. Finally, HTC argues these improper bases render the City's denial of 
consent unreasonable, and requests this Court vacate the City's denial and issue an 
injunction requiring the City to grant HTC a franchise. This requested relief is 
fundamentally improper, as it would require this Court to compel a city council to 
enact an ordinance, which would consist of a violation of the separation of powers. 
Foster v. Taylor, 210 S.C. 324, 42 S.E.2d 531(1947) (discussing separation of 
powers, "[t]he court will, of course, not attempt to compel the legislature by 
mandamus to perform a legislative duty or function"). 
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court. See Pressley v. Lancaster County, 343 S.C. 696, 542 S.E.2d 366 (2001) 
("Judicial inquiry into legislative motivation is to be avoided") (citation omitted); 
Columbia Ry., Gas & Elec. Co. v. Carter, 127 S.C. 473, 121 S.E. 377, 379 (1924) 
("The court cannot speculate as to the intention, much less as to the motives, of the 
Legislature"); Douglas v. City Council of Greenville, 92 S.C. 374, 75 S.E. 687, 689 
(1912)(discussing improper motives for passing an ordinance, "[w]e cannot inquire 
into the motives which induce legislative action"); State v. Cardozo, 5 S.C. 297 
(1874) ("So far as it implies any wrong or improper motive on the part of the 
Legislature in the particular enactment, it is beyond the control of the judicial 
department."). 

In any case, looking to the competent evidence, there were myriad reasons in this 
record for why the City denied consent beyond those complained of by HTC, 
including: the overburdening of infrastructure, concerns over drainage if existing 
cable infrastructure was to be expanded, as well as lack of tax revenue provided by 
HTC. While the competent evidence in the record is capable of conflicting 
inferences, there is evidence from which a fact finder could conclude that the 
reasons for denial of the application did not violate the proscriptions of the statue. 
In an action at law, on appeal of a case tried without a jury, the findings of fact of 
the judge will not be disturbed upon appeal unless found to be without evidence 
which reasonably supports the judge's findings. Townes Associates Ltd. v. City of 
Greenville, 266 S.C. 81, 221 S.E.2d 773 (1976). Thus, we affirm the circuit court's 
decision denying HTC's requested relief. 

AFFIRMED. 

TOAL, C.J., BEATTY, KITTREDGE and HEARN, JJ, concur. 
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CHIEF JUSTICE TOAL: Cynthia Holmes, M.D. (Appellant) appeals the 
circuit court's grant of a directed verdict with respect to her malpractice claim in 
favor of Haynsworth, Sinkler & Boyd, P.A. (Haynsworth), Manton Grier, and 
James Y. Becker (collectively Respondents), and award of sanctions against her.  
We affirm.  
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FACTS/ PROCEDURAL BACKGROUND 

Appellant, an ophthalmologist currently in private practice in Sullivan's 
Island, South Carolina, was previously a member of the consulting medical staff of 
Tenet HealthSystem Medical, Incorporated, d/b/a East Cooper Community 
Hospital, Incorporated (the Hospital).1  On September 10, 1997, Appellant lost her 
privileges to admit patients and perform procedures at the Hospital.  Appellant 
engaged Respondents to represent her in a legal action against the Hospital on May 
5, 1998. On Appellant's behalf, Respondents pursued an unsuccessful appeal for 
reinstatement of full admitting privileges through the Hospital's administrative 
process, which was exhausted in October 1998.   

In March 1999, Respondents filed a lawsuit in federal court on Appellant's 
behalf, alleging violations of the Sherman Anti-Trust Act, 15 U.S.C. §§ 1, et seq. 
(2004), as well as pendant state law claims.2 Respondents filed a request for 
temporary injunction, which would permit Appellant to perform medical 
procedures at the Hospital. On November 22, 1999, the United States District 
Court for the District of South Carolina granted a temporary injunction reinstating 
Appellant's admitting privileges based, in part, on Appellant's averments in an 
affidavit that her patients needed urgent surgeries and her inability to perform 
surgery at the hospital was causing her to lose patients.  However, because 
Appellant did not perform a single surgery in the wake of the temporary injunction, 
the district court dissolved the injunction on January 25, 2000, because "the alleged 
harm suffered by [Appellant's] current patients had not materialized."3 

Furthermore, the district court held that Appellant and Respondents failed to 
comply with the scheduling order and the rules of discovery.  Appellant blames 
Respondents for the dissolution of the injunction, claiming that Respondents did 
not act with due diligence on her behalf because she disputed their fees and refused 
to pay her legal bills. Respondents, however, attribute the dissolution of the 

1 Appellant also holds a license to practice law in South Carolina, but has not 
practiced in nearly thirty years with the exception of representing herself in 
litigation related to this matter. 

2 According to Respondent Becker, he initially advised Appellant to file the lawsuit 
in state court, but she insisted on filing the federal action. 

3 Respondent Becker testified at trial that Respondents did not appeal the 
dissolution because an appeal would have been futile. 

43 




 

 
 
 

  

                                                 

 
 

 

 

 

 

 
 

 

injunction to Appellant's failure to utilize the injunction to perform surgery while it 
was in place and her lack of cooperation during discovery.4 

As the federal case began in earnest, a fee dispute arose between Appellant 
and Respondents, resulting in Respondents filing a motion to be relieved as 
counsel. Respondent Becker testified that the relationship broke down due to 
communication issues between the parties, Appellant's continued 
mischaracterization of the parties' engagement agreement as a contingency 
agreement, and Appellant's refusal to pay her legal bills.  Appellant alleges that 
Respondents agreed to take the case on a contingency fee basis once the 
preliminary injunction was successfully in place.  However, the engagement letter 
states that "[f]ees generally are based on the time spent rounded up to the nearest 
tenth of an hour."5  In addition, correspondence from Respondents to Appellant 
confirms that Respondents would not take the case on a contingency basis.6 

4 For example, Respondent Becker testified that Appellant cancelled her deposition 
two days before it was to be held without reason and withheld documents from 
Respondents that would have assisted them in their representation of Appellant.   

5 The engagement letter set forth the terms of the parties' agreement and was 
signed by Appellant and Respondent Becker. 

6 For example, in a letter dated December 15, 1999, Respondent Becker wrote: 

What I meant to convey to you [Appellant] in prior conversation was 
that I would seriously consider and seek the necessary internal firm 
approval for converting your matter to contingency fee basis for any 
fees to be incurred past the preliminary injunction stage.  This process 
would involve first seeking management committee approval to do so.  
The second step would be making my own decision in consultation 
with other lawyers in the firm . . . . [However,] [n]either I nor other 
litigators in the firm believe that we should proceed on contingency 
fee basis. 

We will not proceed forward on a contingency fee basis . . . .  

Likewise, in a December 27, 1999, letter to Appellant, Respondent Becker stated 
unequivocally, "We have clarified and you understand that we are not representing 
you on a contingent fee basis." 
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However, on January 25, 2000, Respondents withdrew the motion because the 
parties were able to resolve the dispute through the execution of an addendum to 
the engagement letter (the Addendum), setting forth the terms of Respondents' 
engagement moving forward.  In the Addendum, Appellant agreed to pay $43,000 
in attorney's fees upfront, and pay any addition legal fees incurred at an hourly 
rate.7 

On January 31, 2000, Appellant filed a pro se motion requesting the district 
court reconsider the dissolution of the preliminary injunction.  In this motion, she 
also indicated she was dissatisfied with Respondents' representation and was 
critical of how Respondents had handled her case to that point and sought 
additional time to obtain substitute counsel and complete discovery.  Because 
Appellant still refused to pay her legal bills, on February 2, 2000, Respondents 
filed a motion to be relieved as counsel.   

On April 17, 2000, the district court granted summary judgment in the 
Hospital's favor, and dismissed the pendant state law claims without prejudice.    
Pursuant to the terms of the engagement letter, Respondents did not appeal this 
decision and chose not to proceed in representing Appellant in any state action.8 

7 Appellant claims that the "[A]ddendum called for [Appellant] to pay 
[Respondents] $43,000.00 in fees, to be used if the case against [the Hospital] went 
to trial . . . . [, and that Respondents] never did represent [Appellant] in a trial, but 
failed to return the $43,000.00 in fees that [Appellant] had paid in advance for 
trial." However, the Addendum establishes that Appellant owed an outstanding 
unpaid balance of $19,471.44 and required Appellant to pay $15,000 upfront and 
"$25,000 now on account," and explicitly specified that fees "through the 
completion of discovery period and arguing of summary judgment motions will not 
exceed $25,000." The Addendum does not state that the remaining fees would be 
used only in the event the case went to trial. 

8 Appellant filed a pro se appeal from the district court's decision in the United 
States Court of Appeals for the Fourth Circuit, which was dismissed on November 
17, 2000. She subsequently sought a writ of certiorari from the United States 
Supreme Court, which was denied on October 1, 2001.  Ultimately, Appellant 
pursued a claim in state court with different representation that resulted in a 
settlement agreement with the Hospital in 2003.  Appellant subsequently sued 
counsel in that action for malpractice, as well.  That action was dismissed.   
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After Respondents and Appellant ended their professional relationship, 
Appellant sought the return of the $43,000 in attorney's fees she paid pursuant to 
the Addendum.  Respondents refused, and on April 1, 2002, Appellant filed a 
Complaint alleging professional malpractice in handling her federal antitrust 
claims.  She also included claims for breach of contract, quantum meruit, breach of 
fiduciary duty, violation of the Unfair Trade Practices Act, abandonment, civil 
conspiracy, promissory estoppel, constructive fraud, conversion, negligent 
misrepresentation, negligent supervision, fraud, and misrepresentation.  However, 
Appellant did not deliver copies of the Summons and Complaint to the Richland 
County Sheriff's Department for service upon Respondents Becker and Grier until 
April 30, 2003. 

Appellant filed her Summons and Complaint in Charleston County, and 
Respondents successfully moved to transfer venue to Richland County on July 24, 
2002. Appellant appealed that decision on March 12, 2003.  On May 1, 2003, the 
court of appeals dismissed the appeal as interlocutory.  Appellant filed a petition 
for rehearing, which was denied on June 16, 2003.  Appellant subsequently filed a 
petition for a writ of certiorari in this Court, which was denied on April 8, 2004.  
Appellant filed a petition for rehearing regarding the denial of certiorari, and 
remittitur was issued on April 22, 2004.  Appellant filed a "Motion to Reinstate the 
Appeal" and a "Petition for Original Jurisdiction" on April 23 and April 26, 2004, 
respectively. After this Court refused to accept the first petition, Appellant filed a 
second petition for original jurisdiction. This Court denied the petition on June 9, 
2004. Appellant then filed a petition for rehearing en banc, which the Court 
denied. 

On August 17, 2004, the circuit court ordered Appellant, who had been 
attempting to proceed under a "J. Doe" pseudonym to proceed under her real name.  
On September 24, 2004, Appellant appealed this decision.  The court of appeals 
dismissed this appeal as interlocutory on January 13, 2005.  Appellant filed a 
petition for rehearing, which was denied on May 25, 2005.  On June 20, 2005, 
Appellant filed a petition for a writ of certiorari and a motion for sanctions against 
Respondents in this Court, which were denied. 

On October 29, 2004, Appellant appealed the circuit court's decision to 
dismiss various motions filed there by Appellant because venue had been 
transferred to Richland County. On June 16, 2005, the court of appeals dismissed 
this appeal. On June 28, 2005, Appellant filed a petition for rehearing which was 
denied, and on April 14, 2006, Appellant filed another petition for a writ of 
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certiorari in this Court, which was denied on October 19, 2006. 

The circuit court transferred venue back to Charleston County on March 29, 
2007. At this time, the case returned to the circuit court, where discovery resumed, 
and Appellant filed various discovery-related motions.  In March 2008, the circuit 
court denied Appellant's motions.  Appellant appealed this decision to the court of 
appeals, which dismissed the appeal as interlocutory on August 12, 2008.  
Appellant filed a petition for rehearing, which was denied on November 21, 2008, 
and a petition for rehearing en banc, which the court of appeals denied.  On 
January 10, 2009, Appellant filed a "Petition for Writ of Certiorari in Original 
Jurisdiction and Petition for Certiorari" in this Court, which this Court denied on 
April 23, 2009. Remittitur was issued on April 29, 2009.9  Subsequently, 
Appellant filed a petition for rehearing, which this Court denied on May 13, 2009. 

Trial commenced on June 8, 2009, despite Appellant's last minute attempts 
to obtain a continuance. Prior to trial, the circuit court heard Respondents' pending 
motion for summary judgment, which he denied because he did not have time on 
the eve of trial to review the extensive file in this case.  On June 12, 2009, the 
circuit court granted Respondents' directed verdict as to all causes of action.10 

Respondents subsequently moved for sanctions against Appellant.  On July 19, 
2009, Appellant filed a motion for new trial.  The circuit court held a hearing on 
the post-trial motions on September 29, 2009.  By order dated November 18, 2009, 
the circuit court denied Appellant's motion for a new trial, and granted 
Respondents' motion for sanctions.   

Appellant filed a Notice of Appeal. On December 2, 2009, this Court issued 
an order directing all clerks of court to refuse any filings by Appellant unless they 
were signed by a licensed South Carolina attorney.  Therefore, the court of appeals 
dismissed Appellant's appeal for failure to obtain a signature by a licensed attorney 
on February 24, 2010. On March 10, 2010, current counsel for Appellant moved 
to reinstate the appeal. However, Appellant failed to file a brief in time.  

9 The instant case made its first trial roster appearance on April 8, 2008, and the 
clerk of court notified the parties of the transfer to the trial roster at that time.  
Pursuant to Rule 40(b), SCRCP, the circuit court issued a scheduling order stating 
the case would not go to trial before January 1, 2009. 

10 The circuit court signed a formal order to this effect on July 14, 2009.  
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Therefore, the court of appeals granted Respondents' motion to dismiss the appeal 
on June 10, 2011. Appellant filed another motion to reinstate the appeal on June 
15, 2011, and filed an initial brief and designation of matter on July 14, 2011.  On 
August 24, 2011, the court of appeals issued an order accepting those materials and 
reinstating the appeal. 

 
This Court transferred the case pursuant to Rule 204(b), SCACR.            

 
ISSUES  

 
I.  Whether Appellant timely commenced her action against 

Respondents Becker and Grier within the statute of limitations? 
 

II.  Whether the circuit court erred in granting a directed verdict in 
favor of Respondents as to Appellant's legal malpractice 
claims? 

 
III.  Whether the circuit court erred in refusing to grant Appellant's 

motion for continuance? 
 

IV.  Whether the circuit court erred in awarding sanctions against 
Appellant? 

 
V.  Whether the circuit court erred in dismissing the other causes of 

action? 
 

ANALYSIS  
 

I. Statute of Limitations 
  
 Appellant argues that the circuit erred in finding that the claims against 
Respondents Becker and Grier were barred by the statute of limitations.  We 
disagree. 
 

Section 15-3-530 of the South Carolina Code provides for a three year 
statute of limitations for legal malpractice lawsuits.  S.C. Code Ann. § 15-3-530 
(2005). "The statute runs from the date the injured party either knows or should 
have known by the exercise of reasonable diligence that a cause of action arises 
from the wrongful conduct."  Dean v. Ruscon Corp., 321 S.C. 360, 363, 468 S.E.2d 
645, 647 (1996) (citation omitted).  "The exercise of reasonable diligence means 
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simply that an injured party must act with some promptness where the facts and 
circumstances of an injury would put a person of common knowledge and 
experience on notice that some right of his has been invaded or that some claim 
against another party might exist." Epstein v. Brown, 363 S.C. 372, 376, 610 
S.E.2d 816, 818 (2005). "[T]he fact that the injured party may not comprehend the 
full extent of the damage is immaterial."  Dean, 321 S.C. at 364, 468 S.E.2d at 647 
(citation omitted). 

In the instant case, as early as January 31, 2000, Appellant was openly 
critical of her attorneys' performance in a pro se filing in the district court: 

[My] Attorney, however, has not been timely: first taking months to 
schedule the Motion for Temporary Injunction; second not responding 
in a timely manner to your Honor's Scheduling order; third, not 
providing adequate representation and preparation of the case; and 
fourth, not notifying opposing counsel until the eleventh hour on 
January 4, 2000[,] of the request to reschedule the deposition which 
was made by letter dated December 17, 1999. 

At that time, it is apparent that Appellant, an attorney, clearly should have 
known, and in fact did know, she had a potential claim against Respondents Becker 
and Grier, as these complaints appear to be the basis of her legal malpractice claim.  
Consequently, we find the statute of limitations began to run on January 31, 2000.  
See Epstein, 363 S.C. at 376, 610 S.E.2d at 818. 

Appellant filed her Complaint against Respondents on April 1, 2002.  
However, Appellant did not timely serve her Complaint by forwarding it to the 
Richland County Sheriff's Department.  See Rule 3(b), SCRCP ("For purposes of 
tolling the statute of limitations, an attempt to commence an action is equivalent to 
the commencement thereof when the summons and complaint are filed with the 
clerk of court and delivered for service to the sheriff of the county in which 
defendant usually or last resided . . . .") (emphasis added).11 

11 In 2002, the South Carolina legislature amended section 15-3-20 of the South 
Carolina Code. S.C. Code Ann. § 15-3-20 (Supp. 2002).  The new provision 
provides that a civil action commences as of the date of filing if actual service is 
accomplished within 120 days after filing and became effective on May 24, 2002.  
Id.  It only applies to causes of action filed on or after that date.  Id.  Therefore, the 
new rule does not operate to render Appellant's service effective.  Regardless, 
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The circuit court found that Appellant did not deliver the summons and 
complaint to the Richland County Sheriff's Department until after April 30, 2003— 
more than three years after January 31, 2000, when the statute of limitations began 
to run.12 

Appellant relies on the circuit court's order dated February 5, 2008, denying 
Respondents Becker and Grier's partial summary judgment motion based on non-
service, claiming the circuit court found that they waived their objection to service 
and to the statute of limitations defense.  While the circuit court did deny 
Respondents Becker and Grier's motion, the order makes no mention of waiver.  
Consequently, we hold Respondents Becker and Grier did not waive their right to 
assert the statute of limitations as a defense.   

Appellant also argues that the circuit court should have tolled the statute of 
limitations after Respondents Becker and Grier appeared and subjected themselves 
to the personal jurisdiction of the court by responding to Appellant's complaint on 
May 1, 2002, and participating in a motion to dismiss for lack of jurisdiction and a 
motion to transfer venue.  

We have never tolled the statute of limitations by the date on which a party 
subjects himself to the personal jurisdiction of the court, and we decline to do so 
here. We hold that the claims against Respondents are barred by the statute of 
limitations because Appellant did not deliver a summons and complaint to the 
Richland County Sheriff's Department until after April 30, 2003—more than three 
years after she should have known that she had a cause of action against 
Respondents Becker and Grier.  Epstein, 363 S.C. at 376, 610 S.E.2d at 818. 
Thus, we now turn to whether the remaining claims against Haynsworth were also 
properly dismissed by the circuit court.   

II. Merits of the Professional Malpractice Claim 

Appellant failed to accomplish service within 120 days after filing.    

12 Respondents served Requests to Admit on Appellant addressing the issue of 
when Appellant forwarded the summons and complaint to the Richland County 
Sheriff's Department.  Because the circuit court found Appellant's responses 
inadequate, the circuit court deemed these requests admitted for all purposes. 
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Appellant argues that the Court erred in granting a directed verdict to 
Respondents with respect to her legal malpractice claim.  We disagree. 

"In ruling on a motion for directed verdict, the trial court is required to view 
the evidence and the inferences which reasonably can be drawn therefrom in the 
light most favorable to the party opposing the motion and to deny the motion 
where either the evidence yields more than one inference or its inference is in 
doubt." Harvey v. Strickland, 350 S.C. 303, 308, 566 S.E.2d 529, 532 (2002) 
(citation omitted).  "When considering directed verdict motions, neither the trial 
court nor the appellate court has authority to decide credibility issues or to resolve 
conflicts in the testimony or evidence."  Id. (citation omitted).  In essence, the 
Court "must determine whether a verdict for a party opposing the motion would be 
reasonably possible under the facts as liberally construed in his favor."  Id. (citation 
omitted).  "If the evidence is susceptible to more than one reasonable inference, the 
case should be submitted to the jury." Quesinberry v. Rouppasong, 331 S.C. 589, 
594, 503 S.E.2d 717, 720 (1998) (citation omitted). 

A. Expert Testimony 

First, Appellant argues the circuit court erroneously found that she failed to 
present expert testimony to support her malpractice claim.  During trial, Appellant 
tendered herself as an expert regarding the applicable standard of care for 
professional malpractice. The circuit court disqualified Appellant as an expert 
witness, finding she lacked the requisite experience as an attorney to testify as an 
expert concerning the applicable standard of care in a federal anti-trust action.  
Appellant argues this decision was erroneous.  We disagree. 

"The qualification of an expert witness and the admissibility of an expert's 
testimony are matters within the trial court's discretion" and will not be overturned 
absent a finding of abuse of that discretion. McGee v. Bruce Hosp. Sys., 321 S.C. 
340, 344, 468 S.E.2d 633, 636 (1996) (citing Creed v. City of Columbia, 310 S.C. 
342, 426 S.E.2d 785 (1993)). "An abuse of discretion occurs when the circuit 
court's rulings 'either lack evidentiary support or are controlled by an error of law.'" 
Graves v. CAS Med. Sys., Inc., 401 S.C. 63, 74, 735 S.E.2d 650, 655 (2012) 
(quoting State v. Pagan, 369 S.C. 201, 208, 631 S.E.2d 262, 265 (2006)). 

"If scientific, technical, or other specialized knowledge will assist the trier of 
fact to understand the evidence or to determine a fact in issue, a witness qualified 
as an expert by knowledge, skill, experience, training, or education, may testify 
thereto in the form of an opinion or otherwise."  Rule 702, SCRE.  Regardless of 
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whether the expert testimony is scientific, technical or otherwise, "all expert 
testimony must meet the requirements of Rule 702."  Graves, 401 S.C. at 74, 735 
S.E.2d at 655 (2012) (citing State v. White, 382 S.C. 265, 270, 676 S.E.2d 684, 686 
(2009)). 

 
In determining whether to admit expert testimony, the court must 
make three inquiries. First, the court must determine whether "the 
subject matter is beyond the ordinary knowledge of the jury, thus 
requiring an expert to explain the matter to the jury." Second, the 
expert must have "acquired the requisite knowledge and skill to 
qualify as an expert in the particular subject matter," although he 
"need not be a specialist in the particular branch of the field." Finally, 
the substance of the testimony must be reliable.  
 

Id. (internal citations omitted) (quoting Watson v. Ford Motor Co., 389 S.C. 434, 
446, 699 S.E.2d 169, 175 (2010)). 
 

With respect to a legal malpractice claim, a claimant must rely on expert 
testimony to "establish both the standard of care and the deviation by the defendant 
from such standard."  Gilliland v. Elmwood Props., 301 S.C. 295, 301, 391 S.E.2d 
577, 580 (1990) (citation omitted); Smith v. Haynsworth, Marion, McKay & 
Geurard, 322 S.C. 433, 435, 472 S.E.2d 612, 613 (1996); Hall v. Fedor, 349 S.C. 
169, 174, 561 S.E.2d 654, 657 (Ct. App. 2002).  In this regard, a claimant must 
establish, through expert testimony, the following:  
 

(1) the existence of an attorney-client relationship; 
 
(2) a breach of duty by the attorney; 
 
(3) damage to the client; and 
 
(4) proximate cause of the plaintiff's damages by the breach. 

 
Hall, 349 S.C. at 174, 561 S.E.2d at 656. Furthermore, a claimant is required to 
demonstrate that "he or she 'most probably would have been successful in the 
underlying suit if the attorney had not committed the alleged malpractice.'"   Doe v. 
Howe, 367 S.C. 432, 442, 626 S.E.2d 25, 30 (Ct. App. 2005) (quoting Summer v. 
Carpenter,  328 S.C. 36, 42, 492 S.E.2d 55, 58 (1997)).  "The question of the 
success of the underlying claim, if suit had been brought, is a question of law."  Id.  
(footnote omitted). 
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Appellant argues that the mere fact that she is a licensed attorney qualifies 
her as an expert in the field of the applicable standard of care in a federal anti-trust 
action. 

Regardless of her status as a licensed attorney, Appellant was required to 
demonstrate to the circuit court's satisfaction that she had the requisite training, 
experience, and education to testify as an expert witness in this case.  Although 
Appellant is a licensed attorney, we agree Appellant was unqualified to testify as 
an expert regarding the applicable standard of care for attorneys handling a federal 
antitrust lawsuit due to the mere fact that she is licensed to practice law.  First, 
Appellant is a physician, and has not practiced law in over thirty years.  She does 
not represent clients, and in fact, has never represented a client other than herself at 
various points in this litigation, and has never represented a client in federal court, 
let alone handled a federal anti-trust action.  Under these undisputed facts, the 
circuit court did not abuse its discretion in disqualifying Appellant from testifying 
as an expert as to the standard of care in this case.13 

As Appellant failed to present any expert testimony supporting her 
contention that Respondents breached their standard of care, Appellant was unable 
to satisfy her burden of proof, meaning there was no issue of fact to submit to the 
jury. As such, the record before the circuit court permitted only one reasonable 
inference—that Respondents did not breach the standard of care, and were entitled 
to a direct verdict. 

2. Respondents' Expert Testimony 

13 Furthermore, Appellant misapprehends the "common knowledge" exception to 
the requirement for expert testimony. Under the common knowledge exception, 
expert testimony is not required where the common knowledge or experience of 
laymen is extensive enough to recognize or infer negligence on the part of the 
professional and to determine the presence of the required causal link between the 
professional's performance and the alleged malpractice.  Pederson v. Gould, 288 
S.C. 141, 142, 341 S.E.2d 633, 634 (1986).  Here, Appellant overestimates the 
legal knowledge of a layperson to understand the complex issues of her case, 
including the intricacies of civil procedure, the standard for applying and granting 
injunctions, and how to successfully pursue a federal anti-trust claim.  Therefore, 
we find that Appellant's claim does not fall within the exception. 
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 Alternatively, Appellant argues that Respondents' own expert, Professor 
John Freeman, conceded they committed professional malpractice.  More 
specifically, Appellant avers that Professor Freeman, "testified that what 
[R]espondents did when they threatened to prejudice the case in order to extract 
fees was consistent with extortion, a form of blackmail, and criminal in South 
Carolina." We disagree. 
 

Professor Freeman's comments have been taken out of context.  In his 
testimony, Professor Freeman repeatedly and unequivocally stated that he believed 
Respondents did not commit malpractice and nothing Respondents did in 
representing Appellant would have altered the result given applicable federal anti-
trust law.14  However, during Appellant's cross-examination of Professor Freeman, 
the following colloquy ensued: 

 
Q: Do you believe that threatening a case in order to—threatening 

to prejudice a case in order to extract fees is—complies with the 
standard of care? 

 
A: No, ma'am. Let me be real clear on this. I . . . consider that 

would be unethical. I consider that would be a form of 
blackmail or extortion and criminal in South Carolina to do that 
. . . . 

 
Q: And isn't it true that if a contingency fee was in place, . . . then . 

. . forcing . . . the terms of this Addendum . . . would be a 
breach of the standard of care? 

 
 Respondents' counsel objected to the line of questioning, and the circuit 
court sustained the objection on the ground that Appellant assumed facts not in 
evidence, as Professor Freeman had already testified that there was no evidence of 
a contingency fee agreement between the parties. 

 
Considering Professor Freeman answered a hypothetical question which was 

not based on the facts of this case, we find Appellant's reliance on this testimony is 
specious. Consequently, it cannot form the basis for establishing a breach of the 

                                                 
14 For example, Professor Freeman testified, Appellant lost the "lawsuit because 
there was no case there—no federal antitrust case, and the judge found various 
technical, legal failings with the case." 
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standard of care.15 

Thus, we affirm the circuit court's finding that Appellant's malpractice claim 
fails as a matter of law, and find the circuit court did not err in directing a verdict 
in favor of Respondents. 

III. Continuance 

Appellant argues that the circuit court erred in refusing to grant her a 
continuance, claiming the trial court set a trial date less than thirty days from the 
date of remittitur.  We disagree. 

Rule 40(b), SCRCP, provides: 

The clerk initially shall place all cases in which a jury has been 
requested on the General Docket. A case may not be called for trial 
until it has been transferred to the Jury Trial Roster. Trial shall be 
had no earlier than 30 days from the date the case first appears on the 
Jury Trial Roster. Cases shall be called for trial in the order in which 
they are placed on the Jury Trial Roster, unless the court in a 
Scheduling Order has set a date certain for the trial, or, after the case 
has been set on the Jury Trial Roster, the court, upon motion, grants a 
continuance as provided in (i) below. The first 20 cases on the Jury 
Trial Roster at the opening of court on the first day of a term, 
excluding those previously dismissed, continued or otherwise resolved 
before the opening of that term of court, may be called for trial.   

(Emphasis added). 

The instant case first appeared on a trial roster on April 8, 2008, and the 
clerk of court notified the parties of the transfer to the trial roster at that time.  On 
that date, the circuit court issued a scheduling order stating the case would not be 
set for trial before January 1, 2009. This Court denied certiorari after Appellant 
instituted interlocutory appeals stemming from a discovery order issued by the 
circuit court. Remittitur was issued on April 29, 2009.  On May 1, 2009, Appellant 

15 In any event, Professor Freeman qualified his answer by explaining that there 
was no evidence of any contingency fee agreement between the parties in the 
instant case, and that he did not believe Respondent breached any standard of care.   
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filed a motion to strike the case from the jury trial roster.  The Chief 
Administrative Judge for the Tenth Judicial Circuit denied Appellant's motion to 
strike, noting that the case first appeared on the trial roster in April 2008.  
Therefore, after this Court denied Appellant's petition for rehearing, the Chief 
Administrative Judge returned the case to the jury roster.  On May 18, 2009, the 
case was called for trial. After granting Appellant a one-week continuance, the 
court set the case for a date-certain trial to begin on June 8, 2009.  Appellant 
objected and filed numerous motions to delay the start of the trial, arguing that she 
needed additional time to prepare and arrange for her counsel to be present.  The 
chief administrative judge noted Appellant had previously requested numerous 
continuances to obtain counsel, but had failed to do so in the past.  Consequently, 
the circuit court denied Appellant's continuance request and allowed the case to 
proceed to trial on June 8, 2009. 

Appellant argues that because the Court denied her motion on May 18, 2009, 
returning the case to the jury docket, the circuit court erred in commencing trial on 
June 8, 2009, less than thirty days from "remittitur."  As stated previously, in 
actuality, remittitur was issued on April 29, 2009.  Therefore, even assuming 
arguendo that Appellant's understanding of Rule 40(b) was correct, a trial date of 
June 8, 2009, fell more than thirty days after remittitur.   

However, Appellant misapprehends Rule 40(b).  Rule 40(b) provides, in 
pertinent part, that trial shall take place no earlier than 30 days from the date the 
case first appears on the jury roster. As stated, supra, Appellant's case first 
appeared on a trial roster on April 8, 2008.  The mere fact that an appeals court 
touched the case does not re-start the cycle.  Therefore, the trial date complied with 
Rule 40(b), SCRCP. 

We further affirm the circuit court's denial of Appellant's request for a 
continuance. Under Rule 40(i)(1), SCRCP, a court may grant a continuance for 
cause as follows: 

As actions are called, counsel may request that the action be 
continued.  If good and sufficient cause for continuance is shown, the 
continuance may be granted by the court.  Ordinarily such 
continuances shall be only until the next term of court.  Each 
scheduled calendar week of circuit court shall constitute a separate 
term of court. 

As noted by the chief administrative judge, Appellant did not establish good and 

56 




 

 

 

 

 

 

 

 

sufficient cause to continue her case to the next term of court, as she had 
repeatedly requested a continuance on the same ground of failure to secure 
counsel, and no counsel appeared on her behalf.  Moreover, due to the relative age 
of the case, the circuit court was justified in disposing of it.  Therefore, we find the 
circuit court did not abuse its broad discretion in denying her request for a 
continuance. See Pyler v. Burns, 373 S.C. 637, 650, 647 S.E.2d 188, 195 (2007) 
("The grant or denial of a continuance is within the sound discretion of the trial 
judge and is reviewable on appeal only when an abuse of discretion appears from 
the record . . . . Moreover, the denial of a motion for a continuance on the ground 
that counsel has not had time to prepare is rarely disturbed on appeal.") (citations 
omitted); State v. Lytchfield, 230 S.C. 405, 409, 95 S.E.2d 857, 859 (1957) ("The 
granting or refusal of a motion for continuance is within the discretion of the trial 
judge and his disposition of such a motion will not be reversed on appeal unless it 
is shown that there was an abuse of discretion to the prejudice of appellant . . . . 
Review of them shows that reversals of refusal of continuance are about as rare as 
the proverbial hens' teeth."). 

IV. Sanctions 

Appellant argues the circuit court abused its discretion in awarding sanctions 
against her. We disagree. 

On November 18, 2009, the circuit court found Appellant's lawsuit to be 
frivolous, and awarded sanctions to Respondents.  The circuit court found 
Appellant was subject to sanctions based on the following: (1) both iterations of 
the South Carolina Frivolous Civil Proceedings Sanctions Action, S.C. Code Ann. 
§§ 15-36-10, et seq. (2005) and S.C. Code Ann. § 15-36-10 (Supp. 2012) (the 
FCPSA); (2) Rule 11, SCRCP; and (3) the court's inherent authority to award 
sanctions. 

A. The FCPSA 

Because "the decision whether to impose sanctions under the FCPSA is a 
decision for the judge, not the jury, it sounds in equity rather than at law."  Father 
v. S.C. Dep't of Soc. Servs., 353 S.C. 254, 260, 578 S.E.2d 11, 14 (2003) (refusing 
to adopt the more deferential "abuse of discretion" federal standard of review in 
assessing decisions to impose sanctions under the FCPSA); see also Se. Site Prep, 
L.L.C. v. Atl. Coast Builders & Contractors, L.L.C., 394 S.C. 97, 104, 713 S.E.2d 
650, 653 (Ct. App. 2011) ("The determination of whether attorney's fees should be 
awarded under Rule 11 or under the [FCPSA] is treated as one in equity.").  
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Therefore, an appellate court reviews the findings of fact with respect to the 
decision to grant sanctions under the FCPSA by "taking its own view of the 
evidence."   Father, 353 S.C. at 260, 578 S.E.2d at 14 (citing S.C. Const. art. V, § 
5); see also S.C. Code Ann. § 14-3-320 (Supp. 2012).  However, "[t]he 'abuse of 
discretion' standard . . . does . . . play a role in the appellate review of a sanctions 
award." Father, 353 S.C. at 261, 578 S.E.2d at 14.  For example, "where the 
appellate court agrees with the trial court's findings of fact, it reviews the decision 
to award sanctions, as well as the terms of those sanctions, under an abuse of 
discretion standard." Ex parte Gregory, 378 S.C. 430, 437, 663 S.E.2d 46, 50 
(2008) (citation omitted); Se. Site Prep, 394 S.C. at104, 713 S.E.2d at 654.  "An 
abuse of discretion occurs where the decision is controlled by an error of law or is 
based on unsupported factual conclusions."  Father, 353 S.C. at 261, 578 S.E.2d at 
14. 

 
As an initial matter, Appellant contends that the circuit court erred in 

sanctioning her under the 2005 revised version of the FCPSA, and argues that the 
circuit court should have instead relied on the pre-2005 version of the FCPSA, as 
she filed the original complaint in 2002.  Therefore, she claims the circuit court 
erred in basing sanctions on her amended complaint, which she filed in 2007.  To 
this end, Appellant argues that her amended complaint "relates back" to her 
original complaint pursuant to Rule 15(c), SCRCP.  See Rule 15(c), SCRCP 
("Whenever the claim or defense asserted  in the amended pleading arose out of the 
conduct, transaction or occurrence set forth or attempted to be set forth in the 
original pleadings, the amendment relates back to the date of the original 
pleading."). Therefore, Appellant contends, the action on which the sanctions were 
based was not a "new" action for purposes of dating the sanctions. 

 
Regardless of the version applied, we find the circuit court did not err in 

sanctioning Appellant pursuant to the FCPSA. 
 
Under the prior provisions of the FCPSA: 

 
Any person who takes part in the procurement, initiation, 
continuation, or defense of any civil proceeding is subject to being 
assessed for payment of all or a portion of the attorney's fees and court 
costs of the other party if:  
 
(1) he does so primarily for a purpose other than that of securing the 
proper discovery, joinder of parties, or adjudication of the claim upon 
which the proceedings are based; and 
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(2) the proceedings have terminated in favor of the person seeking an 
assessment of the fees and costs. 

 
S.C. Code Ann. § 15-36-10 (2005).  Thus, the party seeking sanctions bears the 
burden of proving:  
  

(1) the other party has procured, initiated, continued, or defended the 
civil proceedings against him; 
 
(2) the proceedings were terminated in his favor;  
 
(3) the primary purpose for which the proceedings were procured, 
initiated, continued, or defended was not that of securing the proper 
discovery, joinder of parties, or adjudication of the civil proceedings;  
 
(4) the aggrieved person has incurred attorney's fees and court costs; 
and 
 
(5) the amount of the fees and costs set forth in item (4).  

 
Id. § 15-36-40.16      
 

                                                 

 

 

 
 

 

16 In 2005, the General Assembly substantially amended section 15-36-10, and 
repealed sections 15-36-20 through -50. See Act No. 27, 2005 S.C. Acts 114, § 5 
(effective July 1, 2005) (revising § 15-36-10); Act No. 27, 2005 S.C. Acts 121, § 
12 (effective March 21, 2005) (repealing §§ 15-36-20 through -50).  

Section 15-36-10 now reads, in pertinent part: 

At the conclusion of a trial and after a verdict for or a verdict against 
damages has been rendered or a case has been dismissed by a directed 
verdict, summary judgment, or judgment notwithstanding the verdict, upon 
motion of the prevailing party, the court shall proceed to determine if the 
claim or defense was frivolous. 

S.C. Code Ann. § 15-36-10(C)(1) (Supp. 2012). 
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Here, the circuit court found: 

As became evident throughout the trial, [Appellant] filed a non-
meritorious and baseless lawsuit. Prior to filing suit, [Appellant] 
obviously conducted no serious investigation of the facts she would be 
required to prove to substantiate her wide-ranging claim. Rather, the 
entire tenor of [Appellant's] case appears to be her belief that she is 
right and her former lawyers and 4 other courts are all wrong.  
[Appellant] failed to develop any evidence that could satisfy her 
burden of proof at trial. Any reasonable attorney would conclude that 
[Appellant's] entire case was completely frivolous and was brought, 
and continued for seven years, without any reasonable basis. 

[Appellant] engaged in dilatory litigation tactics and appealed 
numerous interlocutory matters, including orders regarding venue and 
several orders on discovery matters. These appeals were likewise 
frivolous and dilatory. [Appellant] also submitted numerous affidavits 
and memoranda accusing [Respondents] and [Respondents'] counsel 
of engaging in all manner of inappropriate and abusive conduct, each 
of which has been dismissed and discounted by the Court, and all of 
which were submitted without reasonable basis. [Appellant] has never 
accepted the rulings of the Court and has moved for reconsideration 
on each and every order denying whatever relief she sought, 
sometimes multiple times. 

The Record supports the circuit court's finding that Appellant's claim was 
frivolous. However, Appellant argues that failure of the moving party to prevail 
on summary judgment under any circumstances precludes an award of sanctions 
pursuant to the the FCPSA based on the reasoning of Hanahan v. Simpson, 326 
S.C. 140, 156–58, 485 S.E.2d 903 (1997).17 

17 In Hanahan v. Simpson, 326 S.C. 140, 156–58, 485 S.E.2d 903, 911–13 (1997), 
this Court overturned sanctions awarded against an appellant under the FCPSA.  In 
Hanahan, the appellant, the daughter of the decedent, challenged the will left 
behind by her late father to dispose of his $48 million estate.  326 S.C. at 146, 485 
S.E.2d at 906.   She sued his estate alleging fraud, mistake, undue influence, and 
lack of testamentary capacity.  Id.  The estate moved for summary judgment, and 
the court denied the motion.  Id.  After a trial on the merits, the jury returned a 
verdict against the daughter, and the circuit court sanctioned the daughter pursuant 
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Even if Appellant's interpretation of Hanahan is correct, the circuit court 
also imposed sanctions pursuant to Rule 11, SCRCP, and we hold that Rule 11 
sanctions were appropriate in this case. 

Under Rule 11, 

Every pleading, motion or other paper of a party represented by an 
attorney shall be signed in his individual name by at least one attorney 
of record . . . . The signature of an attorney or party constitutes a 
certificate by him that he has read the pleading, motion or other paper; 
that to the best of his knowledge, information and belief there is good 
ground to support it; and that it is not interposed for delay . . . . 

If a pleading, motion or other paper is not signed or does not comply 
with this Rule, it shall be stricken unless it is signed promptly after the 
omission is called to the attention of the pleader or movant. If a 
pleading, motion, or other paper is signed in violation of this Rule, the 
court, upon motion or upon its own initiative, may impose upon the 
person who signed it, a represented party, or both, an appropriate 
sanction, which may include an order to pay to the other party or 
parties the amount of the reasonable expenses incurred because of the 
filing of the pleading, motion or other paper, including a reasonable 
attorney's fee. 

Rule 11(a), SCRCP.18 

to the FCPSA. Id. On appeal, this Court acknowledged that there was a split of 
authority as to whether sanctions may be awarded under the FCPSA 
notwithstanding the denial of a summary judgment.  Id. at 157, 485 S.E.2d at 912. 
Nevertheless, the Court reversed the circuit court's award of sanctions, reasoning 
that if the daughter's case survived a motion for summary judgment and was 
"submitted to the jury" because of its merits, "it cannot be deemed frivolous" later.  
Id. 

18 Because we find that sanctions were appropriately awarded pursuant to Rule 11, 
SCRCP, we do not reach the question of whether sanctions were appropriate 
according to the Court's inherent authority to award sanctions.  Futch v. McAllister 
Towing of Georgetown, Inc., 335 S.C. 598, 613, 518 S.E.2d 591, 598 (1999) 
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The circuit court found that Appellant engaged in "dilatory litigation 
tactics," lodged "frivolous and dilatory appeals," filed affidavits and memoranda 
"without reasonable basis," and moved for reconsideration after nearly every ruling 
made by the circuit court. Without a doubt, the circuit court did not abuse its 
discretion in awarding sanctions against Appellant in this case.  Therefore, we 
affirm.  

V. Remaining Issues 

Appellant also claims the circuit court erred in directing a verdict in favor of 
Respondents on the issues of breach of contract, quantum meruit, breach of 
fiduciary duty, violation of the Unfair Trade Practices Act, abandonment, civil 
conspiracy, promissory estoppel, constructive fraud, conversion, negligent 
misrepresentation, negligent supervision, fraud, and misrepresentation.  However, 
Appellant addresses neither the merits nor the law of these issues in her brief and 
merely mentions them in a laundry list of claims she presented to the circuit court.  
Thus, we find Appellant abandoned these arguments. In re McCracken, 346 S.C. 
87, 92, 551 S.E.2d 235, 238 (2001) ("A bald assertion, without supporting 
argument, does not preserve an issue for appeal.") (citation omitted). 

CONCLUSION 

For the foregoing reasons, the circuit court is 

AFFIRMED. 

KITTREDGE and HEARN, JJ., concur.  PLEICONES, J., concurring in a 
separate opinion in which BEATTY, J., concurs. 

(holding an appellate court need not address remaining issues when resolution of a 
prior issue is dispositive). 
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JUSTICE PLEICONES:  I concur but write separately as I view the proper 
disposition of several issues somewhat differently than does the majority. 

The majority affirms the trial court's grant of a directed verdict to the individual 
respondents on the grounds of insufficient service.  As I understand the applicable 
law, however, these respondents waived their right to rely upon the belated service 
when they failed to raise the issue pursuant to Rule 12(h), SCRCP.  See Garner v. 
Houck, 312 S.C. 481, 435 S.E.2d 847 (1993). Failure to properly raise this issue 
under the rule also operates as a waiver of a statute of limitations defense.  Id.; see 
also Unisun Ins. v. Hawkins, 342 S.C. 537, 537 S.E.2d 559 (Ct. App. 2000).  
Assuming appellant has properly preserved this argument,19 this directed verdict 
ruling was incorrect. 

I am also uneasy with the Court's discussion of the trial court's ruling that appellant 
was not qualified to testify as an expert. I fear the majority's opinion may be read 
to require a legal expert to have experience in the exact area of law that is the 
subject of the malpractice claim.  Heretofore, we have not required such congruity.  
See Gooding v. St. Francis Xavier Hosp., 326 S.C. 248, 487 S.E.2d 596 (1997) 
(medical expert qualifications). With the caveat that an individual need not have 
practical experience in the exact same type of case in order to be qualified as an 
expert, I agree that there was no abuse of discretion in the trial court's decision not 
to qualify appellant as a legal expert. Gooding, supra (qualification of expert is 
within trial court's discretion).  I therefore agree that the directed verdict should be 
affirmed as to both the firm and the individual respondents.  

I agree with the majority that appellant cannot complain that Rule 40(b), SCRCP, 
was violated where more than 30 days passed after the remittitur was returned 
before the case was called for trial.  Further, I agree with appellant that the original 
version of the FCPSA and not the amended version applies here.  See 2005 S.C. 
Acts No. 27 § 16(3) 123 (revised FCPSA applies to causes of action arising on or 
after July 1, 2005). Thus the trial court erred as a matter of law in awarding 
sanctions under the FCPSA. Hanahan v. Simpson, 326 S.C. 140, 485 S.E.2d 903 
(1997). I agree, however, that we should affirm the award of sanctions under Rule 
11, SCRCP. 

19 To the extent her argument rests on the circuit court's March 2008 denial of the 
individual respondents' motion for summary judgment, appellant's argument fails 
as a matter of law. E.g. Ballenger v. Bowen, 313 S.C. 476, 443 S.E.2d 379 (1994). 
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I concur in the result reached by the majority. 

BEATTY, J., concurs. 
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PER CURIAM: This direct appeal involves a constitutional challenge to the 
Town of Hilton Head Island's ("Town") business license tax ordinance 
("Ordinance"), which requires businesses within the Town to pay an annual license 
fee based upon a business's classification and gross income.  We affirm the trial 
court's finding that the Ordinance is valid. 
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The legislature has specifically granted municipalities the authority to enact 
ordinances and "levy a business license tax on gross income." S.C. Code Ann. § 5-
7-30 (Supp. 2013) (emphasis added).  We emphasize that the business license fee 
is an excise tax—not an income or a sales tax.  A business license fee is a tax on 
the privilege of doing business within the Town, and therefore, it is the 
manufacturing activity of Appellant Kigre, Inc. ("Kigre"), which occurs wholly 
within the Town limits, and not Kigre's receipt of income or sales of its products in 
interstate commerce that is the business activity being taxed. Kigre has no other 
manufacturing facility and pays no license fee to any other taxing jurisdiction.  See 
Carter v. Linder, 303 S.C. 119, 123, 399 S.E.2d 423, 425 (1990) (finding "[a] 
business license fee is an excise tax on the owner for the privilege of doing 
business"). 

The Ordinance requires "[e]very person engaged or intending to engage in any 
calling, business, occupation or profession . . . in whole or in part, within the limits 
of the town" to obtain a business license and pay a license fee, the amount of which 
is determined by the classification of the business and its gross income.  See Hilton 
Head Island, S.C., Code of Ordinances § 10-1-10 (Sept. 26, 1983).  The Ordinance 
defines gross income as: 

The total revenue of a business, received or accrued, for one fiscal 
year collected or to be collected by reason of the conduct of business 
within the town, excepting therefrom income from business done 
wholly outside of the town on which a license tax is paid to some 
other municipality or a county and fully reported to the town.  Gross 
income from interstate commerce shall be included in the gross 
income for every business subject to a business license fee.    

Id. § 10-1-20(3) (Aug. 1, 2006). Further, section 10-1-60 provides a deduction 
from gross income for "business done wholly outside of the town on which a 
license tax is paid to some other municipality or a county."  As previously noted, 
Kigre does not pay any license tax to any other municipality or county, either in 
South Carolina or anywhere in the world. 

Kigre has clothed its many arguments in the premise that the Ordinance is not 
sound policy, for it is anti-business.  However, it is not within our province to 
weigh-in on the wisdom of legislative policy determinations.  Our judicial role is 
limited to determining whether the Ordinance withstands Kigre's constitutional 
challenges. See Dunes West Golf Club, LLC v. Town of Mount Pleasant, 401 S.C. 
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280, 300, 737 S.E.2d 601, 611 (2013) ("It is not the function of the courts to pass 
upon the wisdom or folly of municipal ordinances or regulations." (citation 
omitted)). 
 
We have carefully reviewed the record on appeal and find Kigre's numerous 
challenges to be without merit.  We affirm pursuant to the following authorities: 
Okla. Tax Comm'n v. Jefferson Lines, Inc., 514 U.S. 175, 199 (1995) ("The fair 
relation prong of Complete Auto requires no detailed accounting of the services 
provided to the taxpayer on account of the activity being taxed, nor, indeed, is a 
State limited to offsetting the public costs created by the taxed activity."); 
Commonwealth Edison Co. v. Montana, 453 U.S. 609, 623–24 (1981) ("[I]t was 
not the purpose of the commerce clause to relieve those engaged in interstate 
commerce from their just share of state tax burden even though it increases the cost 
of doing business." (quotations and citation omitted)); Complete Auto Transit, Inc. 
v. Brady, 430 U.S. 274, 279–87 (1977) (overruling prior cases finding interstate 
commerce cannot be taxed by states and finding state taxes do not violate the 
Commerce Clause where the activity being taxed has a substantial nexus with the 
taxing jurisdiction, and the tax is fairly apportioned, does not discriminate against 
interstate commerce, and is fairly related to benefits provided by the state); Sunset 
Cay, LLC v. City of Folly Beach, 357 S.C. 414, 425, 593 S.E.2d 462, 467 (2004) 
("'A municipal ordinance is a legislative enactment and is presumed to be 
constitutional. The burden of proving the invalidity of an ordinance is on the party 
attacking it.'" (quoting Whaley v. Dorchester Cnty. Zoning Bd. of Appeals, 337 
S.C. 568, 575, 524 S.E.2d 404, 408 (1999))); Eli Witt Co. v. City of W. Columbia, 
309 S.C. 555, 559, 425 S.E.2d 16, 18 (1992) ("It was not contemplated that the 
various phases of a business should be segregated and only that part taxed which 
was actually carried on within the corporate limits.  The [business license] tax was 
imposed for the privilege of maintaining or conducting a place of business within 
that municipality and it was intended that the business should be considered as a 
whole. The gross income or volume of such business is merely made the basis on 
which the tax is graduated." (citation omitted)); Carter, 303 S.C. at 124–25, 399 
S.E.2d at 426 (finding a business license tax which classifies businesses and 
assesses taxes at a graduated rate according to the gross income of the business 
does not constitute an equal protection violation); S. Bell Tel. & Tel. Co. v. City of 
Spartanburg, 285 S.C. 495, 497, 331 S.E.2d 333, 334 (1985) ("The burden is on 
the taxpayer to prove unconstitutionality beyond a reasonable doubt."); 
N. Charleston Land Corp. v. City of N. Charleston, 281 S.C. 470, 474, 316 S.E.2d 
137, 139 (1984) (finding a different municipality's similar business license fee 
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ordinance employing the Standard Industrial Classification (SIC) system to be 
constitutionally permissible). 

AFFIRMED. 

TOAL, C.J., PLEICONES, BEATTY, KITTREDGE and HEARN, JJ., 
concur. 
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REVERSED 
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Appellant. 

David Christopher Shea, of the Law Offices of Shea and 
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WILLIAMS, J.: In this appeal from the family court, Wendell Brown (Father) 
argues the family court erred in awarding attorney's fees to Desiree Brown 
(Mother) following the family court's decision to apply Worksheet C in calculating 
Father's child support obligation.  We reverse.  
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FACTS/PROCEDURAL HISTORY  

On March 6, 2009, Mother and Father were divorced by final decree (Final 
Decree). The Final Decree provided that Mother and Father would share joint 
custody of their three children. Father was awarded primary custody of eighteen-
year-old Malcolm, while Mother was awarded primary custody of the two minor 
children. 

The Final Decree ordered Mother and Father to share expenses equally for the 
children until Malcolm's emancipation in May 2009.  The Final Decree also 
provided that "[c]hild support may be addressed after June 1, 2009, in a new 
action, without prejudice[, or the] parties may submit a consent order in this action 
to address future support for the [minor children]."  The parties never entered into a 
consent order, and as a result, Mother filed an action for child support modification 
and attorney's fees on July 14, 2009.   

On November 5, 2009, the family court issued a pendente lite order addressing 
child support. In the pendente lite order, the family court applied Worksheet A to 
calculate Father's child support obligation and required Father to pay $1,121 per 
month in child support retroactive to the filing of the child support modification 
action. Because of the retroactive application, the family court found Father to be 
in arrears totaling $3,923.50 and ordered Father to pay an additional $224.20 per 
month in child support until his arrearage was paid.  The family court also ordered 
Father to pay Mother $1,500 in attorney's fees.   

On November 30, 2009, Father filed a motion to reconsider the pendente lite order.  
The family court held a hearing to address Father's motion.  After the hearing, the 
family court issued an order denying Father's motion on April 19, 2010 (April 
2010 Order).  Because Father did not pay child support following the pendente lite 
order, the family court found Father's total arrearage had increased to $10,649.50.  
The family court ordered Father to pay his arrearage on the same terms set forth in 
the pendente lite order. Mother requested additional attorney's fees at the hearing, 
but Mother failed to provide the family court with an attorney's fees affidavit.  The 
family court held Mother's attorney's fees in abeyance.   

Father failed to pay child support as required by the pendente lite and the April 
2010 orders and the $1,500 in attorney's fees also required by the pendente lite 
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order. As a result, on May 27, 2010, Mother filed a rule to show cause claiming 
Father had not paid child support or attorney's fees in compliance with the orders.  
As a part of its pretrial order, the family court consolidated Mother's rule to show 
cause with her child support modification action so that all of the issues could be 
heard at the final hearing. 

On November 10, 2010, the family court held a final hearing to address: (1) 
Mother's child support modification action, (2) Mother's request for attorney's fees, 
and (3) Mother's rule to show cause.   

The primary issue in dispute at the final hearing related to which child support 
worksheet should be used to calculate Father's child support obligation.  The 
number of overnight visits that a child spends with a parent is a factor in 
determining which child support worksheet to apply.  Both parties presented 
testimony concerning the number of overnight visits Father had with the minor 
children. 

Mother submitted an affidavit for attorney's fees for the child support modification 
action and all of the related proceedings.  The affidavit stated Mother's attorney's 
fees totaled $10,714. 

Father testified that prior to the final hearing he became current with his child 
support payments and had paid Mother the $1,500 in attorney's fees required by the 
pendente lite order. 

On December 22, 2010, the family court issued a final order addressing all three 
issues from the final hearing.  In the final order, the family court stated that it 
applied the following factors to determine Father's child support obligation:  

Father's gross monthly income of $8,674; Mother's gross 
monthly income of $6,927; Mother's payment of health 
insurance premiums of $176.00 per month; no alimony 
paid or received; no other child support paid; no other 
children in the household of either party; 161 overnights 
for Father; a Worksheet C calculation; and anticipation 
that Father will continue to pay some or similar levels of 
support on the children as set forth in [the exhibit 
detailing the minor children's expenses].  
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The family court determined Father's testimony concerning the number of 
overnight visits he received with the minor children each year to be more credible 
than Mother's testimony regarding overnight visitation.  The application of 
Worksheet C reduced Father's monthly child support obligation from $1,121 per 
month to $415 per month.  The family court held the reduced child support 
payment obligation was retroactive to the date the child support modification 
action was filed, and as a result, Father was entitled to a $2,624 credit for 
overpayment. 

The family court also ordered Father to pay an additional $5,000 of Mother's 
attorney's fees in the final order.  The family court ordered Father to deduct the 
$2,624 credit from the award of attorney's fees to Mother.  As a result, Father was 
required to pay $2,375 toward Mother's attorney's fees. The family court 
determined an award of attorney's fees was appropriate because Father was in a 
better financial position to pay attorney's fees.  While the family court 
acknowledged that Father was more successful in the action, the family court 
concluded "this was a relatively simple case which was drawn out of proportion by 
Father." Additionally, the family court considered that Father had already paid 
$1,500 of the $10,714 Mother accrued in attorney's fees as well as the fact that 
Mother's attorney's fees from the April 2010 Order had been held in abeyance.  
Finally, the family court found Father was not in willful contempt.   

Father filed a motion to reconsider the award of attorney's fees, arguing the award 
was not appropriate or reasonable. The family court denied Father's motion to 
reconsider. This appeal followed. 

STANDARD OF REVIEW 

"In appeals from the family court, [appellate courts] review[] factual and legal 
issues de novo." Simmons v. Simmons, 392 S.C. 412, 414, 709 S.E.2d 666, 667 
(2011). "[W]hile retaining the authority to make our own findings of fact, we 
recognize the superior position of the family court judge in making credibility 
determinations."  Lewis v. Lewis, 392 S.C. 381, 392, 709 S.E.2d 650, 655 (2011). 
(footnote omitted).  The burden is upon the appellant to convince the appellate 
court that the preponderance of the evidence is against the family court's findings. 
Id. "Stated differently, de novo review neither relieves an appellant of 
demonstrating error nor requires us to ignore the findings of the family court."  Id. 
at 388-89, 709 S.E.2d at 654 (italics omitted).   

72 




 

 

 

 

 

 

    

LAW/ANALYSIS  

Father argues the family court erred in awarding Mother $5,000 in attorney's fees.  
We agree. 

In determining whether to award attorney's fees, the family court should consider 
the following: (1) the party's ability to pay his/her own attorney's fee; (2) the 
beneficial results obtained by the attorney; (3) the parties' respective financial 
conditions; and (4) the effect of the attorney's fees on each party's standard of 
living. E.D.M. v. T.A.M., 307 S.C. 471, 476-77, 415 S.E.2d 812, 816 (1992).  In 
addition to the E.D.M. factors, "[t]his court has previously held when parties fail to 
cooperate and their behavior prolongs proceedings, this is a basis for holding them 
responsible for attorney's fees."  Bodkin v. Bodkin, 388 S.C. 203, 223, 694 S.E.2d 
230, 241 (Ct. App. 2010). 

In the instant action, we find the application of the E.D.M. factors cannot support 
awarding Mother attorney's fees.  Accordingly, we hold the family court erred in 
awarding Mother attorney's fees. 

Upon review of the parties' financial records, we find that three of the four factors 
do not weigh heavily in favor of either party.  We find Mother and Father are in a 
similar position with regard to their financial conditions, their ability to pay their 
attorney's fees, and the respective impact the fees will have upon each party's 
standard of living. Regarding the remaining factor, beneficial results, we agree 
with the family court's finding that Father was more successful than Mother in this 
litigation. The primary issue before the family court was the amount of Father's 
child support obligation, and with respect to this issue, Father attained a beneficial 
result by successfully petitioning for a reduction in his child support obligation.  
This reduction was caused by the family court's decision to apply Worksheet C 
instead of Worksheet A. The decision to change to Worksheet C was primarily 
based upon the family court agreeing with Father's testimony concerning the 
number of overnight visits and the family court's anticipation that Father would 
continue to spend a similar amount on voluntary expenses for the minor children.  

The family court also ruled in Father's favor regarding Mother's rule to show cause.  
The family court found Father was not in willful contempt.  Father was current 
with his child support payments and had paid Mother $1,500 in attorney's fees 
pursuant to the pendente lite order. 
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Mother argues the family court's award of attorney's fees was also based on 
Father's failure to cooperate in the litigation.  Mother cites to the final order in 
which the family court stated that "this was a relatively simple case which was 
drawn out of proportion by Father."  We are aware that a party's lack of 
cooperation is a sufficient basis to assess attorney's fees.  See Spreeuw v. Barker, 
385 S.C. 45, 73, 682 S.E.2d 843, 857 (Ct. App. 2009) (holding a party's lack of 
cooperation serves as an additional basis for the award of attorney's fees).  
However, in this instance, the record does not support the family court's conclusion 
that Father's lack of cooperation merited an imposition of attorney's fees.   

There is evidence that Father was late in paying child support and attorney's fees 
pursuant to the pendente lite order and child support pursuant to the April 2010 
Order. However, there is no evidence in the record that Father's failure to timely 
pay child support prolonged these proceedings.  Father paid his arrearage and fees 
in full by the date of the final hearing. The family court declined to hold Father in 
contempt for his failure to timely pay child support, and Mother did not appeal the 
family court's ruling on her rule to show cause.   

Mother also argues that Father's motion to reconsider the pendente lite order 
increased her costs. Father's motion to reconsider may have initially been 
unsuccessful in obtaining a reduction in his child support obligation, but Father 
ultimately prevailed on the issue raised in the motion.  Accordingly, we fail to see 
how Father's motion to reconsider needlessly increased costs or prolonged the 
proceedings. 

We find no other evidence in the record regarding Father's lack of cooperation that 
would lend support for an award of attorney's fees.  Because the E.D.M. factors 
favor Father, we find the family court erred in assessing $5,000 in attorney's fees 
against Father and accordingly reverse the family court's decision on this issue. 

CONCLUSION 

Based on the foregoing, we find the family court erred in awarding Mother 
attorney's fees.1 Accordingly, we reverse the family court's award of $5,000 in 
attorney's fees to Mother.  

1 In addition, Father argues the $5,000 Mother was awarded in attorney's fees is an 
unreasonable amount.  Because the family court erred in awarding attorney's fees 
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REVERSED. 


THOMAS and CURETON, JJ., concur. 


to Mother, we find this issue is moot.  See Nemeth v. Nemeth, 325 S.C. 480, 487 
n.3, 481 S.E.2d 181, 185 n.3 (Ct. App. 1997) (reversing the family court's award of 
alimony and declining to address whether the family court erred in the amount of 
alimony it awarded because it was a moot issue following the reversal of the 
award). 
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FEW, C.J.:  In this appeal, we hold it is not appropriate for courts to review the 
decisions of school administrators and school districts regarding how a student's 
grade point average (GPA) and class rank should be calculated, except on 
allegations of corruption, bad faith, or a clear abuse of power.  We reverse. 

I. Facts and Procedural History 

In the fall of 2012, L.P. transferred from Riverside Military Academy in Georgia to 
Southside High School in Greenville County to begin his junior year.  School 
administrators at Southside calculated L.P.'s GPA using the grades shown on his 
transcript from Riverside.  According to this initial calculation, L.P. was the 
highest ranked student in Southside's junior class.  Another student's mother 
expressed concern to Southside's administrators that Riverside's grading policy 
required some of L.P.'s grades to be inflated, and thus Southside incorrectly 
calculated L.P.'s GPA.  Southside's administrators initially informed the student's 
mother they calculated L.P.'s GPA according to the School District's grading 
policy, and they would not change the calculation.  Eventually, however, Southside 
recalculated L.P.'s GPA from 5.215 to 5.048, which reduced his class rank from 
first to sixth. 

L.P.'s parents met with school administrators at Southside and expressed their 
dissatisfaction with the recalculation, but Southside refused to restore L.P.'s 
original GPA and class rank.  L.P.'s parents then filed this lawsuit, asserting the 
School District violated South Carolina law and its own grading policy in 
recalculating L.P.'s GPA.  They sought a writ of mandamus directing the School 
District to restore L.P.'s GPA and class rank to their original values, and an 
injunction prohibiting the School District from altering his GPA in a manner 
inconsistent with the writ.  The trial court issued an order granting the writ of 
mandamus and injunction. 

II. Justiciability 

We find the trial court should not have reached the merits of the issues raised in 
this case because these issues are not appropriate for judicial determination.  Our 
supreme court has refused to interfere with the internal decisions of school 
administrators and school districts "unless there is clear evidence of corruption, 
bad faith, or a clear abuse of power." Davis v. Greenwood Sch. Dist. 50, 365 S.C. 
629, 635, 620 S.E.2d 65, 68 (2005); accord Singleton v. Horry Cnty. Sch. Dist., 
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289 S.C 223, 227-28, 345 S.E.2d 751, 753-54 (Ct. App. 1986).  The court has 
recognized that judicial review of such decisions must be limited to allow 
educational authorities to exercise the discretion necessary to carry out the duties 
imposed upon them.  See Laws v. Richland Cnty. Sch. Dist. No. 1, 270 S.C. 492, 
495, 243 S.E.2d 192, 193 (1978) ("In view of the powers, functions, and discretion 
which must necessarily be vested in educational authorities if they are to execute 
the duties imposed upon them, this Court cannot substitute its judgment for that of 
these authorities."). 

Here, L.P.'s parents did not allege the School District acted corruptly or in bad 
faith, or abused its power, and they presented no evidence that would support such 
an allegation.  The trial court commented in its order it "assign[ed] no blame to 
anyone for the change" in L.P.'s GPA, and stated the School District may have 
made the change "in a well-intentioned effort at what it considered to be fairness 
and equality in interpreting [L.P.'s] transcript from [Riverside]."  We find no basis 
to question the trial court's characterization that the School District acted with a 
good-faith desire to place its students on equal footing academically. 

We acknowledge that the cases cited above setting the standard for court 
involvement in school affairs are not factually identical to this case.  In Davis, the 
decision at issue involved financial incentives for school district employees who 
obtained national board certification. 365 S.C. at 632-33, 620 S.E.2d at 66-67.  
Singleton involved an employment dispute, where the plaintiff sought to expunge a 
two-day suspension from his record and recover lost pay for those days.  289 S.C. 
at 224-26, 345 S.E.2d at 752-53. However, we believe the restraint the courts 
exercised in those cases is even more appropriate here, where we are asked to 
intervene in an even more fundamental function of a school district—grade 
calculation. 

We also find support for our decision in several opinions of the Supreme Court of 
the United States. In Epperson v. Arkansas, the Court cautioned that judicial 
intervention in the operation of the public school system requires "care and 
restraint." 393 U.S. 97, 104, 89 S. Ct. 266, 270, 21 L. Ed. 2d 228, 234 (1968).  It 
further noted, "Courts do not and cannot intervene in the resolution of conflicts 
which arise in the daily operation of school systems and which do not directly and 
sharply implicate basic constitutional values." Id.  In subsequent cases, the Court 
has exercised caution in deciding cases involving decisions of academic 
institutions. See Bd. of Curators of Univ. of Missouri v. Horowitz, 435 U.S. 78, 92, 
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98 S. Ct. 948, 956, 55 L. Ed. 2d 124, 136 (1978) ("Courts are particularly ill-
equipped to evaluate academic performance."); Regents of Univ. of Michigan v. 
Ewing, 474 U.S. 214, 225, 106 S. Ct. 507, 513, 88 L. Ed. 2d 523, 532 (1985) 
("Considerations of profound importance counsel restrained judicial review of the 
substance of academic decisions."). 

The circumstances of this case demonstrate that courts should not intervene in 
academic disputes.  This conflict appears to have arisen when L.P. informed 
another Southside student that Riverside's grading policy provided that five points 
be added to a student's grade for honors courses, and ten points be added for 
certain advanced placement courses.  The other student's mother contacted 
Riverside and verified these provisions of its grading policy.  She then emailed 
administrators at Southside to explain Riverside's policy and complain that "when 
[L.P.] transferred into Southside, his already weighted courses got another 
'weighting' since we weight ours a different way."  She wrote, "I do not believe that 
[L.P.'s] GPA is accurately reflected because it seems he has been double-bumped."  
After a series of emails between school administrators, district officials, and 
Riverside that lasted three months, Southside changed the grades L.P. received in 
honors and advanced placement classes at Riverside and recalculated his GPA.  
This sparked another series of emails, letters, and meetings lasting an additional 
three months and ending only when the School District's lawyer wrote L.P.'s 
parents' lawyer to inform him the decision was final. 

L.P.'s parents then filed this lawsuit claiming the School District's grading policy, 
which is actually a State policy that section 59-5-68 of the South Carolina Code 
(2004) mandates the districts follow, required Southside to accept the grades 
shown on the Riverside transcript and incorporate those grades into the formula 
Southside uses to calculate the GPA for a transferring student.  The School District 
disagreed, contending "the four corners of [L.P.'s Riverside] transcript, at a 
minimum, create[] an ambiguity," and "[n]either South Carolina law nor the 
[grading policy] directly addresses which grades (actual or bumped) the School 
District should use in calculating [L.P.'s] GPA."  L.P.'s parents dispute that his 
grades were "bumped," arguing Riverside teachers actually deflate students' grades 
in honors and advanced placement classes in anticipation of the points Riverside's 
policy provides will be added. They also argue the other parent's inquiry was 
improper in the first place because she had no access to L.P.'s grades and no right 
to contact Riverside or discuss the grades with Southside.  
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These questions of law and disputed facts are not part of our analysis, except to the 
extent they illustrate the difficulties courts and schools would face if we were to 
intervene in the academic decisions of schools and school districts.  The necessity 
of addressing these and many other points of law and disputes of fact in order to 
resolve a lawsuit between parents as to whose child gets to be valedictorian 
demonstrates why our supreme court has kept the judiciary out of the internal 
affairs of schools and school districts. Our supreme court addressed these policy 
concerns in Byrd v. Irmo High School, 321 S.C. 426, 468 S.E.2d 861 (1996): 

If students and parents were allowed to appeal every 
short-term suspension, then circuit courts could be 
flooded potentially with thousands of such cases.  Not 
only would this place a severe strain on an already 
overburdened judicial system, but perhaps more 
importantly, the limited financial and human resources of 
schools and school districts would be deleteriously 
affected if every student suspension had to be defended 
through the court system.  Imposing even truncated trial-
type procedures might well overwhelm administrative 
facilities in many places and, by diverting resources, cost 
more than it would save in educational effectiveness. 

321 S.C. at 435-36, 468 S.E.2d at 866-67 (internal quotation marks omitted).  We 
find the Byrd court's reasoning to be even stronger when applied to the question of 
whether courts should intervene in decisions regarding the calculation of a 
student's grades and GPA.    

III. Conclusion 

We find the trial court erred in reaching the merits of this case.  The trial court 
should have dismissed the case because it does not present a justiciable 
controversy. We therefore REVERSE the trial court's order.  In addition, we 
SUPERSEDE the trial court's injunction and specifically permit the School 
District to immediately recalculate L.P.'s GPA in accordance with its own 
interpretation of its grading policy as applied to the facts of this case. 

SHORT and GEATHERS, JJ., concur.   
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