The Supreme Court of South Carolina

RE: In the Matter of Georgetown County Magistrate James K. McKenzie

ORDER

Georgetown County Magistrate James K. McKenzie has failed on numerous
occasions to report for duty at Georgetown County Magistrate Court. This
dereliction of duty is an unacceptable affront to the fair administration of justice and
the courts. Therefore, pursuant to Article V, Section 4 of the South Carolina

Constitution,

IT IS ORDERED that Georgetown County Magistrate McKenzie is
suspended from his magisterial duties until further Order of the Chief Justice,
without compensation from Georgetown County, and such suspension shall begin

immediately.

Given the significance of this matter, a copy of this order will be distributed
to all summary court judges. These judges are directed to carefully evaluate their

own procedures and be physically present during working hours.

s/ Donald W. Beatty

Donald W. Beatty
Chief Justice of South Carolina

Columbia, South Carolina
August 30, 2023
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NOTICE

VACANCY ON THE COMMITTEE ON CHARACTER AND FITNESS

Pursuant to Rule 402(1) of the South Carolina Appellate Court Rules, the Supreme
Court appoints members of the South Carolina Bar to serve on the Committee on
Character and Fitness. See also Rule 402(1)(5), SCACR (setting forth the duties of
the Committee); Appendix B, Part IV, SCACR (setting forth rules and regulations
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Lawyers who meet the qualifications set forth in Rule 402(1) and are interested in
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CCFlnterest@sccourts.org.

Any submissions must be in Adobe Acrobat portable document format (.pdf).
Submissions will be accepted through September 30, 2023.
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September 6, 2023
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THE STATE OF SOUTH CAROLINA
In The Supreme Court

State of South Carolina, Petitioner,
V.
Jeroid J. Price, Defendant.

Appellate Case No. 2023-000629

ON WRIT OF CERTIORARI TO THE COURT OF GENERAL SESSIONS

Appeal from Richland County
L. Casey Manning, Circuit Court Judge

Opinion No. 28177
Heard April 26, 2023 — Filed September 6, 2023

ORDER VACATED

Attorney General Alan McCrory Wilson, Chief Deputy
Attorney General W. Jeffrey Young, Solicitor General
Robert D. Cook, Deputy Attorney General Donald J.
Zelenka, Senior Assistant Deputy Attorney General
Heather Savitz Weiss, all of Columbia, for Petitioner.

James Todd Rutherford, of The Rutherford Law Firm,
LLC, of Columbia, for Defendant.

JUSTICE FEW: We issued a common-law writ of certiorari to review a "sealed"
order of the circuit court reducing the prison sentence of Jeroid John Price and
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releasing him from prison after he served only nineteen years of his thirty-five-year
sentence on his conviction for murder. We previously issued an order unsealing all
documents in the case. We now vacate the order for two reasons: (1) the circuit
court did not have the authority to reduce the sentence because the solicitor and the
circuit court did not comply with any of the requirements set forth in the applicable
statute, and (2) the circuit court did not have the authority to close the proceedings
to the public or seal the order. We remand the defendant to the custody of the South
Carolina Department of Corrections.

I. Background

Price was convicted of murder in 2003 and sentenced to thirty-five years in prison.
The facts of the murder and the procedural history of that case are set forth in our
opinion affirming his conviction on direct appeal. State v. Price, 368 S.C. 494, 496-
97, 629 S.E.2d 363, 364-65 (2006). The parties inform us Price began serving his
sentence on December 23, 2003, and remained in prison until March 15, 2023. On
that date, the Department of Corrections released Price pursuant to an order signed
by now-retired circuit court judge L. Casey Manning on December 30, 2022.

There is no official record of the events that led to Judge Manning signing the order
releasing Price from prison. It appears, however, that in February 2022, attorney J.
Todd Rutherford—counsel for Price—contacted Solicitor Byron E. Gipson of the
Fifth Judicial Circuit about reducing Price's sentence pursuant to section 17-25-65
of the South Carolina Code (2014). In mid-December 2022, Rutherford and
Solicitor Gipson began exchanging emails with drafts of an order. According to
Rutherford, he and Solicitor Gipson met privately with Judge Manning in late
December in the judge's chambers. The Richland County "Case Management
System Public Index" does not reflect that this meeting occurred, and there is no
indication the meeting was recorded or transcribed. The victim's family was not
notified of any of these events.

On December 30, Judge Manning signed two documents. The first document,
entitled "ORDER REDUCING SENTENCE," provides,

This Matter comes before this Court by Defendant,
through his undersigned attorney, J. Todd Rutherford, who
petitions this Court to Reduce the Defendant's Sentence:
The Court finds the following facts to exist in this case:
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1. That the Defendant was convicted of Murder . . .
on December 19, 2003 and came to the South
Carolina Department of Corrections on
December 23, 2003.

2. That the Defendant was sentenced to a sentence
of thirty-five years in prison by The Honorable
Reginald I. Lloyd and has served approximately
nineteen years to date.

3. Upon motion of the Solicitor in accordance with
S.C. Code Ann. § 17-25-65.

4. An account of Defendant's cooperation is
contained in an addendum attached to this Order.

THEREFORE, IT IS ORDERED that the sentence be
reduced from thirty-five years to nineteen years.

The second document states only, "Order sealed this 30" day of December of 2022,"
without identifying the "Order" being sealed.

It appears Judge Manning placed both documents in a sealed envelope, signed his
name across the seal, and wrote the date "12-30-22" on the exterior of the envelope.
At an unknown point in time, the envelope was delivered to the clerk. The envelope
bears no indication it contained an order or that the contents of the envelope related
to any particular case. Neither the envelope nor the documents inside it have ever
been file-stamped nor bear any other indication either of them were filed with the
clerk of court. As of April 19, 2023, the public index contained no entry for any
order subsequent to the clerk of court receiving this Court's remittitur from our
decision in Price's direct appeal on May 9, 2006.

It is not known how the Department of Corrections obtained the order,' but the
Department released Price from prison on March 15, 2023. Before March 15, as far
as we can tell, the order was known to exist only by Rutherford, Solicitor Gipson,
Judge Manning, and the circuit judge referenced in notes 1 and 3. Press accounts of

! At oral argument, Rutherford stated he believed another circuit judge sent the order
to the Department of Corrections. We cannot verify this, as the event is not recorded
in the public index. However, the events described in note 3—also not recorded in
the public index—appear to support Rutherford's belief.
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Price's release began surfacing on April 17. On April 18, the Attorney General filed
a motion in circuit court asking the order be unsealed for the preliminary purpose of
allowing his office to review it. On April 19, Solicitor Gipson wrote the Chief
Justice of this Court—with Rutherford's written consent—asking that the Court
"release and unseal the Order." Also on April 19, Solicitor Gipson issued a press
release in which he conceded, "An official Motion to Reduce the Sentence, pursuant
to 17-25-65, was never filed ...." In the same press release, Solicitor Gipson
requested "that this matter be reopened by the Court in order to ensure that all
statutory rights and procedures are followed correctly."

On April 20—acting on our own initiative—this Court issued a common-law writ of
certiorari. See S.C. Const. art. V, § 5 ("The Supreme Court shall have power to issue
writs or orders of injunction, mandamus, quo warranto, prohibition, certiorari,
habeas corpus, and other original and remedial writs."); S.C. Code Ann. § 14-3-310
(2017) (same).? Initially, in a written order entered on April 20, we "direct[ed] the
Clerk of Court for Richland County to unseal the records relating to indictment
number 2003-GS-40-2295, and make all such records public." Apparently upon
receiving our April 20 order, the clerk's office opened the sealed envelope,
determined for the first time it contained what appeared to be a circuit court order

2 The term "writ of certiorari" is commonly used in American law to describe "an
extraordinary writ issued by an appellate court, at its discretion, directing a lower
court to deliver the record in the case for review." Certiorari, BLACK'S LAW
DICTIONARY (11th ed. 2019). "Certiorari" is a Latin term that means "to be more
fully informed." Id. A "writ" of certiorari is an order issued by an appellate court
that has the effect of giving the appellate court the power to review—and if necessary
reverse or vacate—the action of a lower court. This Court uses a writ of certiorari
in its ordinary course to exercise its power of discretionary review of the decisions
of the court of appeals and post-conviction relief courts. See Rule 242(a), SCACR
("The Supreme Court, or any two (2) justices thereof, may in its discretion, on
motion of any party to the case or on its own motion, issue a writ of certiorari to
review a final decision of the Court of Appeals."); Rule 243(a), SCACR ("A final
decision entered under the Post-Conviction Relief Act shall be reviewed by the
Supreme Court upon petition of either party for a writ of certiorari ...."). We
discuss the common-law version of a writ of certiorari in more detail in section III
of this opinion.
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reducing Price's sentence,® and entered the order in the public index, backdating the
entry to December 30, 2022. The "Order sealed" document—the second document
Judge Manning signed—has never been entered in the public index.

Later on April 20, the Attorney General filed a petition with this Court on behalf of
the State asking for an "extraordinary writ" and a declaration that the order releasing
Price is void. As our April 20 writ of certiorari was still in effect when the State
filed its petition, we proceeded to consider the merits of the State's petition without
the necessity of issuing a separate writ. We held oral argument on the State's petition
on April 26. Later that day, the Court granted the relief the State sought. We
ordered,

The circuit court's order of December 30, 2022, is hereby
vacated, and the defendant Jeroid John Price is remanded
to the custody of the Department of Corrections. See S.C.
Code Ann. § 17-25-65 (2014); S.C. Const. art. I, § 9; S.C.
Code Ann. § 14-5-10 (2017). Law enforcement
authorities are directed to immediately take custody of the
defendant and return him to the Department of Corrections
to serve the remainder of his sentence. This Court will file
a formal opinion explaining the basis for its decision.

Chief Justice Beatty and Justice James dissented.
This opinion—as promised—explains the basis for our decision.
II.  Issues Before the Court
The unusual urgency with which the State's petition was presented to and heard by

the Court warrants us clarifying the issues we find have been presented to the Court
and which we have considered in resolving the petition. In doing so, we are mindful

3 The exterior of the envelope and the "Order sealed" document bear handwritten
notations indicating another circuit judge opened the envelope on March 9 and
"resealed" it on March 29. These events were not entered in the public index,
however, and there is no indication the clerk's office was aware they occurred or
otherwise learned of the contents of the envelope before April 20.
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that neither the public nor the Attorney General had knowledge of the December 30
order or Price's release from prison until April 17, 2023. The Attorney General filed
his petition on April 18, we held oral argument eight days later on April 26, and we
signed the order granting relief in summary fashion also on April 26.

The threshold issue is whether the State presented any question upon which the
Court may grant the relief the State requests on this common-law writ of certiorari.
As we will explain in section III of this opinion, we find the State presented four
questions that are properly before this Court pursuant to this Court's constitutional
and statutory authority to issue a writ of certiorari.

Exercising this authority, we address the following questions in section IV of the
opinion:

A.  Did the circuit court have the authority under section 17-
25-65 to reduce Price's prison sentence when the solicitor
never filed a written motion seeking that reduction and
neither the solicitor nor the circuit court otherwise
complied with the requirements of the section?

B.  Did the circuit court have the authority under law to close
the proceedings to the public or seal the "ORDER
REDUCING SENTENCE?"

C. Do the State's and the circuit court's violations of the
Victims' Bill of Rights and the Victims' Rights Act warrant
vacating the order?

D.  Did the circuit court have the authority under section 17-
25-65 to reduce Price's sentence below the legislatively-
mandated minimum sentence?

We grant the State relief based on our "No" answers to questions A and B. We
address the violations of the Victims' Bill of Rights and the Victims' Rights Act, but
decline to grant the State relief on that basis. We address question D but do not
answer the question.

III. This Court's Authority to Act

Article V, section 5 of the South Carolina Constitution and section 14-3-310 of the
South Carolina Code provide, "The Supreme Court shall have power to issue writs
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or orders of . . . certiorari . . .." Pursuant to this authority, we may use a common-
law writ of certiorari to correct errors of law, particularly where a trial court
exceeded its authority. See City of Columbia v. S.C. Pub. Serv. Comm'n, 242 S.C.
528,532,131 S.E.2d 705, 707 (1963) (" A writ of certiorari is used to keep an inferior
tribunal within the scope of its powers." (citing Ex parte Schmidt, 24 S.C. 363, 364
(1886); State ex rel. Martin v. Moore, 54 S.C. 556, 560, 32 S.E. 700, 701 (1899)));
State v. Ansel, 76 S.C. 395, 412, 57 S.E. 185, 191 (1907) ("The writ of certiorari is
issued by a superior Court to an inferior judicial or quasi-judicial tribunal or officer
to certify the record of trial to the superior Court for its review to ascertain whether
the inferior tribunal . . . exceeded its powers, or committed substantial errors of law,
but not to review the facts." (citing Ex parte Riggs, 52 S.C. 298, 302, 29 S.E. 645,
646 (1898))).* In fact, this Court has previously used a common-law writ of
certiorari to review a circuit court's unlawful post-final-judgment reduction of a
criminal sentence. See State ex rel. McLeod v. Cnty. Ct. of Richland Cnty., 261 S.C.
478, 481, 200 S.E.2d 843, 844 (1973) ("The matters involved in this opinion are
before the Court as a result of writs of certiorari, issued by the Chief Justice,

4 In some of our older cases, we stated the Court may grant a common-law writ of
certiorari if the lower court acted "without jurisdiction." See, e.g., City of Columbia,
242 S.C. at 532, 131 S.E.2d at 707; Ansel, 76 S.C. at 412, 57 S.E. at 190; Ex parte
Childs, 12 S.C. 111, 114-15 (1879). None of these cases, however, restrict our
authority on a common-law writ of certiorari to only issues of jurisdiction. Any
statements we previously made suggesting our authority on a common-law writ of
certiorari is limited to issues of jurisdiction were based on a view of the concept of
subject matter jurisdiction that has now been corrected. See Allen v. S.C. Dep't of
Corr., 439 S.C. 164, 167, 169, 886 S.E.2d 671, 672, 673 (2023) ("[W]e take this
opportunity to address the confusion that has arisen in past jurisprudence" regarding
"subject matter jurisdiction," and "The analysis of the issue in [an older case] as one
of 'subject matter jurisdiction,’” which has been repeated in several cases, was
mistaken."); State v. Gentry, 363 S.C. 93, 99-101, 610 S.E.2d 494, 498-99 (2005)
(explaining the difference between subject matter jurisdiction and the power of the
court to act in a particular circumstance "[t]o end the confusion" "that has arisen in
past jurisprudence"); State v. Campbell, 376 S.C. 212, 216, 656 S.E.2d 371, 373
(2008) (addressing a circuit court's unlawful post-final-judgment reduction of an
inmate's sentence and stating, "When we used the 'lack of jurisdiction' language [in
prior cases], we meant that the trial court simply no longer has the power to act .. . . .
However, framing the rule as a subject matter jurisdiction rule is incorrect.").
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ordering the Richland County Court to certify and return to this Court true copies of
all records in any way affecting and relating to its orders amending the original
sentences of the four individual respondents ...."). In McLeod, which we will
discuss in more detail in section V, we declared "void" the order reducing the
sentences of three defendants. 261 S.C. at 485-86, 200 S.E.2d at 846. We will not,
however, use a common-law writ of certiorari as a substitute for a party's right of
appeal. Ex parte Gregory, 58 S.C. 114, 115-16, 36 S.E. 433,434 (1900). Rather, as
we said in Moore, "The writ of certiorari ... will be granted or denied, in the
discretion of the court, according to the circumstances of each particular case, as
justice may require." 54 S.C. at 562-63, 32 S.E. at 702 (citation omitted).

Section 17-25-65 contemplates the "circuit solicitor in the county where the
defendant's case arose" will represent the State in a proceeding to reduce an inmate's
sentence. As we explain in subsection IV.A, Solicitor Gipson failed to carry out this
responsibility as required by the statute. The Attorney General stepped in pursuant
to his authority under article V, section 24 of the South Carolina Constitution, which
provides, "The Attorney General shall be the chief prosecuting officer of the State
with authority to supervise the prosecution of all criminal cases in courts of record."
The Attorney General's intervention is proper because—as we explain in subsections
A and B of section [V—the circuit court committed errors of law and exceeded its
authority.® 1In these two subsections, we explain the circuit court exceeded its
authority by violating two fundamental principles of law. First, all of our courts are

> We recently stated we may issue a common-law writ of certiorari whenever we
find "exceptional circumstances exist" to warrant our doing so. Laffitte v.
Bridgestone Corp., 381 S.C. 460, 471, 674 S.E.2d 154, 160 (2009) (citing In re
Breast Implant Prod. Liab. Litig., 331 S.C. 540, 543 n.2, 503 S.E.2d 445, 447 n.2
(1998)). In making this statement, we did not intend to create an additional standard
for the issuance of a common-law writ of certiorari. Rather, we simply recognized
the Court 1s not required to issue any writ, and doing so is in our discretion.

6 We respectfully disagree with the dissent's contention a section 17-25-65
proceeding is "not a criminal prosecution" and thus, the Attorney General's article
V, section 24 authority is not implicated. While such a proceeding is certainly an
unusual part of a criminal proceeding, a section 17-25-65 sentence reduction is no
less part of "the prosecution of [a] criminal case[]" than the initial sentencing hearing
and order.
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bound to follow clear and unambiguous statutory law. Second, our courts are
presumptively open and thus, no court proceedings may be closed and no court
records may be sealed from public view unless the closing or sealing is authorized
by a specific provision of law. Both of these errors warrant our issuing of the writ
of certiorari and vacating the December 30 order. See infra section V.

IV. Analysis of Issues

We begin with a short analysis of the history and purpose of section 17-25-65.
Historically, South Carolina trial courts had no authority to reduce a sentence after
it became final. McLeod, 261 S.C. at 484,200 S.E.2d at 845; State v. Best, 257 S.C.
361, 372-73, 186 S.E.2d 272, 277 (1972); see State v. Davis, 375 S.C. 12, 16, 649
S.E.2d 178, 180 (Ct. App. 2007) (holding "once the Sentencing Judge's order became
final, ... he...would [not] be permitted to alter the sentence" (citing Best, 257 S.C.
at 373-74, 186 S.E.2d at 277-78)). In 2010, our General Assembly enacted the
Omnibus Crime Reduction and Sentencing Reform Act. Act No. 273, 2010 S.C.
Acts 1937, 1944. This comprehensive legislation—made up of 102 pages
comprising sixty-six sections—defined new crimes, redefined certain existing
crimes, increased sentences for many crimes, set some new mandatory minimum
sentences, and addressed post-sentencing issues such as parole, supervised release,
and sentence reductions. In section 13 of the Act—at the request of the Attorney
General and the circuit solicitors’—the General Assembly enacted section 17-25-
65. 2010 S.C. Acts at 1953-54. The State's purposes for requesting legislation
permitting reductions of final sentences included creating an incentive for inmates
to cooperate with law enforcement authorities and prosecutors to solve other crimes
and promote safety within the prisons.

7 Section 17-25-65 was also enacted on the recommendation of the South Carolina
Sentencing Reform Commission, which was created by the General Assembly by
Joint Resolution in 2008. J. Res. No. 407, 2008 S.C. Acts 4199. "The primary duty
of the Sentencing Reform Commission [was] to prepare a comprehensive report
... " due "no later than June 1, 2009." 2008 S.C. Acts at 4200. In the report, the
Commission recommended: "Enact legislation ... to allow for a reduction in
sentencing or downward departure for an offender who, after sentencing, provides
substantial assistance to a law enforcement agency, solicitors' office, or the
Department of Corrections." South Carolina Sentencing Reform Commission,
Report to the General Assembly 24 (2010).

19



Because the reduction of an inmate's sentence pursuant to the section has the effect
of undoing the final judgment of the sentencing court, however, our General
Assembly set out particular requirements that must be met before a circuit court may
even consider granting the State's request for a reduction. It is the joint responsibility
of the State, the circuit court, and if necessary this Court, to ensure strict compliance
with the requirements of section 17-25-65. As we will discuss below, these statutory
requirements include (1) the circuit solicitor must file a written motion with the clerk
of court, (2) the circuit solicitor must "send a copy" of the motion "to the chief judge
of the circuit within five days of filing," and (3) the chief judge or a judge "assigned
to that county" must conduct a hearing. § 17-25-65. In addition, based on
constitutional and other statutory provisions we discuss below, (4) the hearing must
be held in open court, and (5) the hearing must be on the record.

A.  The Circuit Court's Authority under Section 17-25-65—The
Requirements of Written Motion, Hearing on the Record,
etc.

The modern authority to reduce a final sentence derives exclusively from the General
Assembly's enactment of section 17-25-65 in 2010. Cf. Aiken v. Byars, 410 S.C.
534, 537, 765 S.E.2d 572, 573 (2014) (holding certain juveniles who received a
sentence of life without parole "are entitled to resentencing" on constitutional
grounds (emphasis added)).

Section 17-25-65 allows a circuit court to reduce an inmate's sentence under limited
circumstances. First, subsections (A) and (B) of the statute plainly require the State
file a motion before the circuit court has the authority to act. See § 17-25-65(A)
("Upon the state's motion . . . the court may reduce a sentence .. .."); § 17-25-65(B)
(same). Subsection (C) of the statute further provides, "A motion made pursuant to
this provision shall be filed by that circuit solicitor in the county where the
defendant's case arose." § 17-25-65(C) (emphasis added). Rule 4(a) of the South
Carolina Rules of Criminal Procedure requires, "An application to the court for an
order shall be by motion which, unless made during a hearing or trial in open court
with a court reporter present, shall be made in writing, shall state with particularity
the grounds therefor, and shall set forth the relief or order sought." It is clear,
therefore, that section 17-25-65 requires the circuit solicitor to file a written motion
before the circuit court is empowered to consider reducing an inmate's sentence.
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Second, subsection 17-25-65(C) provides, "The State shall send a copy to the chief
judge of the circuit within five days of filing."® As this Court has held, "The term
'shall' in a statute means that the action is mandatory." Johnston v. S.C. Dep't of
Lab., Licensing, & Regul., S.C. Real Est. Appraisers Bd., 365 S.C. 293, 296-97, 617
S.E.2d 363, 364 (2005) (citing Wigfall v. Tideland Utils., Inc., 354 S.C. 100, 111,
580 S.E.2d 100, 105 (2003)).

Third, section 17-25-65 clearly requires a hearing conducted by the chief judge of
the circuit or another circuit judge assigned to the county by the Chief Justice. See
§ 17-25-65(C) ("The chief judge or a circuit court judge currently assigned to that
county shall have jurisdiction to Zear and resolve the motion." (emphasis added)).

Fourth, as we will explain in subsection 1V.B.1, article I, section 9 of the South
Carolina Constitution provides, "All courts shall be public." When a statute requires
a hearing—as here—the hearing is presumptively open to the public.

Fifth, as we also explain in the same subsection of our opinion, section 14-5-10 of
the South Carolina Code (2017) provides, "The circuit courts herein established shall
be courts of record . . . ." The circuit court's hearing on a section 17-25-65 sentence
reduction, therefore, must be recorded.

These statutory and constitutional requirements serve several important functions,
all of which are relevant to this case. First, the motion is a public document. When
filed with the clerk of court, it is available to any victims, the Attorney General, the
press, and the public as notice that the circuit solicitor seeks to have an inmate
released before the expiration of his sentence. See Thornton v. Atl. Coast Line R.
Co., 196 S.C. 316, 324, 13 S.E.2d 442, 446 (1941) (discussing the importance of
public filing of orders as "constructive notice" to the parties and stating,
"Constructive notice must be sustained by an available record to which a member of
the public could have access and could find in the Clerk's office, such as deeds,
mortgages, etc., which are indexed and entered of record.").’ This, in turn, gives any

8 This provision further supports the requirement of a written motion filed with the
clerk of court, as there can be no "copy" of a non-written motion.

? The referenced discussion and quoted language comes from the order of the circuit
court, which this Court "direct[ed] . . . be reported, and . . . adopted as a part of this
opinion." 196 S.C. at 331, 13 S.E.2d at 448.
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interested party—including law enforcement authorities—an opportunity to be
heard to support or protest the proposed release. In the case of the Attorney General,
knowledge the motion has been filed enables him to comply with his obligations
under subsection 16-3-1560(D) of the Victims' Rights Act.! Finally as to the written
motion, it provides all interested parties the factual and legal basis for the request.
The requirement of an open and officially recorded hearing protects against the
potential abuses we discuss in subsection I[V.B.1.

By signing the "ORDER REDUCING SENTENCE" without Solicitor Gipson's
compliance with the section 17-25-65 requirement of filing a written motion seeking
the reduction of the inmate's sentence, without a copy of the motion having been
provided to the chief judge of the circuit, and without otherwise complying with the
statutory requirements, Judge Manning committed multiple errors of law and acted
outside his authority. We are greatly troubled by the fact that neither Solicitor
Gipson nor Judge Manning made any effort to comply with even one of the
requirements of section 17-25-65.

B.  Exclusion of the Public from the Proceedings and Sealing of
the Order

The next question we address is whether the law permitted Judge Manning to
conduct a closed hearing or seal the "ORDER REDUCING SENTENCE." The short
answer is "No."

1. Constitutional and Statutory Requirements for
Open Courts

Article I, section 9 of the South Carolina Constitution provides, "All courts shall be
public ...." Section 14-5-10 provides, "The circuit courts herein established shall
be courts of record, and the books of record thereof shall, at all times, be subject to
the inspection of any person interested therein." The First Amendment—as
"recognized" by the Supreme Court of the United States—protects a public "right of

10 Because no motion was filed in this case, and the Attorney General was not
otherwise notified of the proceeding, he was prevented from complying with this
requirement.
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access to various aspects of a criminal prosecution." In re Hearst Newspapers,
L.L.C., 641 F.3d 168, 175 (5th Cir. 2011). The Fourth Circuit has held "the First
Amendment right of access extends to [sentencing] hearings." In re Washington
Post Co., 807 F.2d 383, 389 (4th Cir. 1986); see also Hearst Newspapers, 641 F.3d
at 176 (stating all federal circuit courts that have considered the question held "the
public and press have a First Amendment right of access to sentencing
proceedings"). This Court has stated, "Judicial proceedings and court records are
presumptively open to the public under the common law, the First Amendment of
the federal constitution, and [article I, section 9 of] the state constitution." Ex parte
Cap. U-Drive-lIt, Inc.,369 S.C. 1, 10, 630 S.E.2d 464, 469 (2006).

We have strictly applied this constitutional requirement that courts be open to the
public and the press. We held "the decision of a judge to close any proceeding must
be supported by findings which explain the balancing of interests and the need for
closure of the proceeding." Ex parte Columbia Newspapers, Inc.,286 S.C. 116, 119,
333 S.E.2d 337, 338 (1985). We also held,

[TThe courtroom may be closed only if specific findings
are made that (1) there is a substantial probability that the
defendant's right to a fair trial will be prejudiced by
publicity, (2) there is a substantial probability that closure
would prevent that prejudice, and (3) reasonable
alternatives to closure could not adequately protect the
defendant's rights.

Ex parte Hearst-Argyle Television, Inc., 369 S.C. 69, 74, 631 S.E.2d 86, 89 (2006);
see also In re Greenville News, 332 S.C. 394, 396-97, 505 S.E.2d 340, 341 (1998)
(reciting the same requirements).

If a section 17-25-65 sentence-reduction proceeding is any different from the
sentencing proceeding addressed in Washington Post and Hearst Newspapers, or the
proceedings we addressed in Columbia Newspapers, Greenville News, or Hearst-
Argyle Television, the reasons for public access to a section 17-25-65 proceeding are
even stronger.!!

' The test for determining whether the First Amendment applies to a certain criminal
proceeding requires a court to consider two things: "whether the . . . proceeding at
issue has traditionally been . . . open," and "whether public access . . . would tend to
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The following comments from the Supreme Court of the United States were made
in a different factual context, but they are no less relevant here:

The knowledge that every criminal [proceeding] is subject
to contemporaneous review in the forum of public opinion
is an effective restraint on possible abuse of judicial
power.

In re Oliver, 333 U.S. 257, 270, 68 S. Ct. 499, 506, 92 L. Ed. 682, 692 (1948).
Then quoting Jeremy Bentham, the Oliver Court stated,
[SJuppose the proceedings to be completely secret, and the

court, on the occasion, to consist of no more than a single
judge,—that judge will be at once indolent and arbitrary:

operate as a curb on prosecutorial or judicial misconduct and would further the
public's interest in understanding the criminal justice system." Washington Post,
807 F.2d at 389; see also Hearst Newspapers, 641 F.3d at 175 ("The Supreme Court
has developed a two-part test for determining whether there is a First Amendment
right of access to a particular criminal proceeding: (1) whether the proceeding has
historically been open to the public and press; and (2) 'whether public access plays
a significant positive role in the functioning of the particular process in question."
(quoting Press-Enter. Co. v. Superior Ct. of California for Riverside Cnty., 478 U.S.
1, 8,106 S. Ct. 2735, 2740, 92 L. Ed. 2d 1, 10 (1986))); 641 F.3d at 175 ("This test
has been referred to as the 'experience' and 'logic' test."); see also Ex parte The Island
Packet, 308 S.C. 198, 201, 417 S.E.2d 575, 577 (1992) (reciting this test). While
our "experience" with section 17-25-65 is short, the statute itself requires a public
motion and a hearing, and we are not aware of any other instance in which a circuit
court has closed or sealed any portion of a section 17-25-65 proceeding. In addition,
the "logic" supporting a First Amendment right of access was conclusively
demonstrated by what happened in this particular case. See infra section V.
Experience and logic insist that when a court considers reducing a sentence that has
become the final judgment of the court, all aspects of the proceeding—from the
solicitor's motion required by the statute to the hearing and order—be open to the
public.
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how corrupt soever his inclination may be, it will find no
check, at any rate no tolerably efficient check, to oppose
it. Without publicity, all other checks are insufficient: in
comparison of publicity, all other checks are of small
account.

333 U.S. at 271, 68 S. Ct. at 506, 92 L. Ed. at 693 (quoting 1 Jeremy Bentham,
Rationale of Judicial Evidence 524 (London, Hunt & Clarke 1827)).

2. Law Authorizing Sealing Court Records

Pursuant to the First Amendment to the United States Constitution, article I, section
9 of the South Carolina Constitution, and section 14-5-10 of the South Carolina
Code, no South Carolina court—not this Court, the court of appeals, nor any trial
court—may seal any portion of a court record from public view unless there is a
specific provision of law permitting it. While we have recognized limited instances
in which a court may use its inherent power to restrict public access to sensitive
information "such as matters involving juveniles, legitimate trade secrets, or
information covered by a recognized privilege," Cap. U-Drive-It, 369 S.C. at 10,
630 S.E.2d at 469, we emphasize such inherent power is very narrow.

We have attempted on numerous occasions to make clear to the public, to the bench,
and to the bar that the sealing of any part of a court record is a serious matter
requiring lawful authority and specific findings of fact that justify the sealing. See,
e.g., Davis v. Jennings, 304 S.C. 502, 506, 405 S.E.2d 601, 604 (1991) (requiring
"when a protective order sealing the record is sought, the trial court shall make
specific factual findings, on the record"); Cap. U-Drive-It,369 S.C. at 12, 630 S.E.2d
at 470 (same). In 2003, this Court adopted Rule 41.1 of the South Carolina Rules of
Civil Procedure. We explained in the "Purpose" section,

Because South Carolina has a long history of maintaining
open court proceedings and records, this Rule is intended
to establish guidelines for governing the filing under seal
of settlements and other documents. Article I, § 9, of the
South Carolina Constitution provides that all courts of this
state shall be public and this Rule is intended to ensure that
that Constitutional provision is fulfilled.
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Rule 41.1(a), SCRCP.

Although Rule 41.1 is not directly applicable in criminal court, it illustrates the level
of detailed documentation the law requires of the party asking for sealing and of an
appellate, circuit, or family court considering granting the request.

3. Closed Proceeding and Sealing Order in this Case

Turning to the proceedings in this case, Judge Manning made no attempt to
determine whether the law permitted any portion of the proceedings to be closed to
the public. First, there is nothing in section 17-25-65 providing for closure of the
proceeding. Second, under general provisions applicable to all court proceedings,
"Judicial proceedings . . . are presumptively open to the public. ..." Cap. U-Drive-
It, 369 S.C. at 10, 630 S.E.2d at 469. To overcome this presumption, the party
seeking to close any proceeding must present evidence supporting the closure, and
the court considering closure must make specific "findings which explain the
balancing of interests and the need for closure of the proceeding," Columbia
Newspapers, 286 S.C. at 119, 333 S.E.2d at 338, including the three specific findings
required by Hearst-Argyle Television, 369 S.C. at 74, 631 S.E.2d at 89.

In Columbia Newspapers, Greenville News, and Hearst-Argyle Television, this
Court addressed the closure of the proceeding and vacated or reversed the closure
order even though the issue had become moot. See Columbia Newspapers, 286 S.C.
at 118,119,333 S.E.2d at 338 (finding the issue moot yet vacating the closure order);
In re Greenville News, 332 S.C. at 397, 505 S.E.2d at 342 (vacating the order closing
a pre-trial hearing long after the trial was completed); Hearst-Argyle Television, 369
S.C. at 73, 80, 631 S.E.2d at 88, 92 (finding the issue moot, yet reversing the closure
order). Here, the issue is not moot. On the merits, therefore, Judge Manning did
nothing to determine whether the law permitted closure of the proceedings. His
hosting of a private meeting in his chambers instead of conducting an open hearing
1s a clear violation of the First Amendment and article I, section 9 of the South
Carolina Constitution. Thus, the closure of the proceedings in this case was an error
of law beyond the authority of the circuit court.

As to Judge Manning's attempt to seal the "ORDER REDUCING SENTENCE," we
begin by making clear that even if there were lawful authority to seal a portion of
the record here, and even if there were a sufficient factual basis to support sealing a
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portion of the record here,'? the order itself should never have been sealed. To
illustrate the importance of this point, the sealing of an order related to the conviction
or sentencing of a criminal defendant prevents the clerk of court from complying
with subsection 14-17-325(A) of the South Carolina Code (Supp. 2022), which
provides, "Every clerk of court shall report the disposition of each case in the Court
of General Sessions to the State Law Enforcement Division within five days of
disposition . . . ."

In an appropriate case, if there is legal authority and a sufficient factual basis, the
circuit court may issue an order sealing a portion of a court record. But the act
itself—the order of the court—must never be sealed unless specifically permitted by
statute. See, e.g., S.C. Code Ann. § 17-30-100(C) (2014) (mandating that orders
authorizing interception of electronic communications must be sealed); S.C. Code
Ann. § 63-7-2600 (2010) (requiring sealing of "all court records" related to
termination of parental rights). Without such specific statutory authority, an order
of the court "shall, at all times, be subject to the inspection of any person interested
therein." § 14-5-10.

Here, however, there is no authority to seal anything.!* Far from there being any
provision of law that permitted the sealing of this order, the sealing of the order is

12 Throughout this opinion we have made reference to sealing a "portion" of a court
record. The use of this language is intentional, as it is never permitted under law to
seal the entire file of a case, under any circumstance, except as specifically provided
by law. See, e.g., S.C. Code Ann. § 15-49-20(K) (Supp. 2022) ("Upon the
petitioner's request, after granting the name change, the court shall seal the file if the
court finds that the safety of the petitioner seeking the name change or the safety of
the petitioner's child or ward warrants sealing the file." (emphasis added)).

13 At oral argument, counsel for Price argued it was necessary to seal the information
underlying the decision to release Price from prison "to protect the identity of
someone that was still in the Department of Corrections in recognition that telling
the world—including the victims in this case—what happened and who was
involved, that it would put his life in jeopardy." While we are sensitive to these
concerns, the criminal justice system confronts situations on a regular basis in which
confidential informants, cooperating codefendants, and other witnesses provide
information that will put their lives or safety at risk when their cooperation is
discovered by those implicated. We are certain the General Assembly was aware of
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contrary to subsection 14-17-325(A) which requires a clerk of court to report the
sentence reduction to SLED. Judge Manning did nothing to determine whether the
law permitted the sealing of any portion of the court record. Therefore, the law did
not permit Judge Manning to seal the "ORDER REDUCING SENTENCE." Judge
Manning acted outside his authority and committed an error of law.

C. Victims' Bill of Rights and Victims' Rights Act

The State contends we should vacate the order on the ground the solicitor and the
circuit court violated the Victims' Bill of Rights and the Victims' Rights Act. We
agree the solicitor and the circuit court violated both.

In February 1998, our General Assembly amended the Constitution of South
Carolina to add the Victims' Bill of Rights by ratifying the vote of the people of
South Carolina in the 1996 general election. S.C. Const. art. I, § 24; Act No. 259,
1998 S.C. Acts 1835, 1836-38. Among its many important provisions, the Victims'
Bill of Rights provides,

To preserve and protect victims' rights to justice and due
process . .., victims of crime have the right to ... be
informed of any proceeding when any post-conviction
action is being considered, and be present at any
post-conviction hearing involving a post-conviction
release decision.

S.C. Const. art. I, § 24(A)(10).

this concern when it enacted section 17-25-65, yet the General Assembly chose not
to address the concern. We find Price's alleged cooperation with the State
documented in the materials submitted to Judge Manning does not differ in any
significant manner from the same type of cooperation that becomes public on a
regular basis in other cases. We are confident that to the extent any such concern
for the safety of a cooperating inmate arises in the future, the State, counsel for the
inmate, and the circuit court may effectively deal with that concern without sealing
any portion of the record.
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The General Assembly implemented the Victims' Bill of Rights by enacting the
Victims' Rights Act. See S.C. Code Ann. §§ 16-3-1505 to -1565 (2015 & Supp.
2022). Pursuant to the Victims' Rights Act, "The prosecuting agency!'*! reasonably
must attempt to notify each victim of each hearing, trial, or other proceeding. This
notification must be made sufficiently in advance to allow the victim to exercise his
rights contained in this article." § 16-3-1545(1). The "rights contained in this article"
include the right to "attend" the proceeding. See Ex parte Littlefield, 343 S.C. 212,
218, 540 S.E.2d 81, 84 (2000) (stating "the rights granted to the victims by the
Victims' Bill of Rights ... include[] the right to be informed of and attend any
criminal proceeding which is dispositive of the charges where the defendant has the
right to be present"). "A circuit . . . court judge, before proceeding with a trial, plea,
sentencing, or other dispositive hearing in a case involving a victim, must ask the
prosecuting agency to verify that a reasonable attempt was made to notify the victim
sufficiently in advance to attend." § 16-3-1550(D). The Attorney General has a
separate, mandatory obligation under subsection 16-3-1560(D) to "confer with
victims regarding the defendant's appeal and other post-conviction proceedings."

There can be no doubt that an attempt to reduce an inmate's sentence under section
17-25-65 is a "proceeding" governed by the Victims' Bill of Rights and the Victims'
Rights Act.!> The solicitor's failure to notify the victim's family of the proceeding

14 The "prosecuting agency" is defined as "the solicitor, Attorney General, . . . or any
person or entity charged with the prosecution of a criminal case ...." § 16-3-
1510(5).

15 The General Assembly used "post-conviction proceedings" in the Victims' Rights
Act in a way that clearly includes more than just post-conviction relief proceedings
under the Uniform Post-Conviction Procedure Act in Chapter 27 of Title 17 of the
South Carolina Code. S.C. Code Ann. § 16-3-1560(A) (defining "proceedings
affecting the probation, parole, or release of the offender" and proceedings under the
sexually violent predator act as "post-conviction proceedings"); § 16-3-1560(F)
("The Attorney General reasonably must attempt to notify a victim of all post-
conviction proceedings" including proceedings under the sexually violent predator
act); see also State v. Barlow, 372 S.C. 534, 538, 643 S.E.2d 682, 684 (2007)
(applying right to attend post-conviction proceeding to probation revocation
hearing).
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and the circuit court's failure to inquire whether the solicitor did so violated both the
Victims' Bill of Rights and the Victims' Rights Act.

However, both the Victims' Bill of Rights and the Victims' Rights Act contain
provisions indicating failure to comply should not be cause to invalidate or set aside
the orders of a court. See S.C. Const. art. I, § 24(C)(1) ("A victim's exercise of any
right granted by this section is not grounds for dismissing any criminal proceeding
or setting aside any conviction or sentence."); § 16-3-1565(B) (""A sentence must not
be invalidated because of failure to comply with the provisions of this article."). In
the past, our appellate courts have not used violations of the Victims' Bill of Rights
or Victims' Rights Act to overturn any action by a trial court. See Littlefield, 343
S.C. at 223, 540 S.E.2d at 87 (refusing "to re-open a case" based on violations of the
Victims' Rights Act). While we stress to all participants in the criminal justice
system the critical importance of compliance with the Victims' Bill of Rights and the
Victims' Rights Act, under article I, section 24(C)(1), subsection 16-3-1565(B), and
the reasoning of Littlefield, we decline to grant the State relief on the basis of these
violations.

D. The Circuit Court's Authority under Section 17-25-65—
Mandatory Minimum Sentences

The State contends a circuit court does not have the authority under section 17-25-
65 to reduce a murder sentence. In its April 20 petition, the State argued a person
convicted of murder "is not eligible for any credit that would reduce the sentence
below the mandatory minimum of 30 years." At oral argument, the State argued no
murder sentence may be reduced at all because of the specific language the General
Assembly included in subsection 16-3-20(A) of the South Carolina Code (2015).
That subsection provides,

No person sentenced to a mandatory minimum term of
imprisonment for thirty years to life pursuant to this
section is eligible for parole or any early release program,
nor is the person eligible to receive any work credits,
education credits, good conduct credits, or any other
credits that would reduce the mandatory minimum term of
imprisonment for thirty years to life required by this
section.
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The State argues that because section 17-25-65 does not authorize a circuit court to
reduce a murder sentence of any length, the "ORDER REDUCING SENTENCE" is
void. We find it unnecessary to reach the merits of this argument.

V.  Circumstances Warranting Vacating the December 30 Order

In this case, justice requires we exercise our discretion to vacate the "ORDER
REDUCING SENTENCE" pursuant to our April 20 writ of certiorari. We have
explained the two fundamental violations of law that led to this order: Solicitor
Gipson's failure to follow the law in making the request for a sentence reduction—
without satisfying any of the requirements set forth in the statute; and the closing of
the proceedings and the sealing the order in violation of federal and state
constitutional law and a long line of decisions of this Court. Both of these failures
were necessary to facilitate Solicitor Gipson's plan to keep the public from knowing
that Gipson agreed to have this convicted murderer released early. The plan worked,
until the press found out about Price's release, until this Court exercised its
constitutional authority to issue a writ of certiorari and unsealed all documents, until
the Attorney General stepped in to demand the law be followed. This case
demonstrates the wisdom of our General Assembly in including the specific
requirements of section 17-25-65 that must be satisfied before an inmate's sentence
may be reduced. This case reminds us of the critical importance of open courts and
the reasons court orders may not be sealed. This case validates the Attorney
General's supervisory authority over the circuit solicitors pursuant to article V,
section 24. With due respect for the dissent's position to the contrary, it is not despite
the fact Solicitor Gipson had the power to represent the State in seeking this sentence
reduction that we find it necessary to act. It is because Solicitor Gipson in doing
so—and Judge Manning in signing the order—fundamentally failed to follow the
law; it is for this reason that we exercise our authority to vacate the order pursuant
to a writ of certiorari under article V, section 5 and section 14-3-310. When
circumstances such as these arise, it is the constitutional and statutory duty of this
Court to act.

The dissent criticizes us for "undo[ing] the proceedings" by vacating the "ORDER
REDUCING SENTENCE" instead of simply standing on our April 20 order
unsealing it. We find ample support in our prior decisions to vacate the order. We
begin with State ex rel. McLeod v. County Court of Richland County. In that case,
four defendants were convicted of unrelated crimes in the former County Court of
Richland County between 1969 and 1972, sentenced to prison terms, and serving
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their sentences. 261 S.C. at 482-85, 200 S.E.2d at 844-46. In each case, however—
six months or more after the original sentence was imposed—the sentencing judge
signed orders "purporting to amend the sentences originally imposed upon the
individual respondent." 261 S.C. at 485-86, 200 S.E.2d at 846. Reviewing those
four orders on a common-law writ of certiorari, we found the issues as to one
defendant moot, 261 S.C. at 485, 200 S.E.2d at 846, but held the other three orders
reducing the original sentences were "void" because the judge who signed them did
not have the authority to do so, 261 S.C. at 486, 200 S.E.2d at 846. We vacated the
orders and remanded the three defendants to the custody of the proper department to
serve the remainder of their sentences. /d.

The dissent includes a lengthy discussion of the cases we rely on involving closed
proceedings and contends "those cases do not support [our] decision to vacate the
sentence-reduction order." In each of these cases, the dissent points out, the court
simply reversed the order closing the proceedings; it did not vacate the order entered
as a result of the proceedings. Each of those cases—though authoritative on when a
courtroom may be closed—is distinguishable from this case as to the appropriate
remedy because the issue there arose under circumstances different from the
compelling circumstances we face in this case. First, in each of the cases, the
existence of the case was publicly known, as opposed to this case in which the only
proceeding was closed to the public and every document was sealed from public
view. In fact, in each of the cases, it was the press's knowledge of the closing of the
proceedings that led to the filing of the action to open the proceedings. In this case,
on the contrary, neither the press, the public, the victims, law enforcement, nor the
Attorney General had any idea even of the existence of the case until months after
the final order was signed, and over a month after the order was acted upon to release
Price from prison.

Second, in each of the cases, the order we reversed was an interlocutory order
addressing one or more procedural issues in the case. None of the orders we reversed
in those cases was the final order in the case. In this case, the closed proceeding and
the sealed order that flowed from it involved the final order in the case, the one that
released Price from prison.

The dissent also accuses us of "rescu[ing] the State from a problem it created." We
prefer to view it as rescuing the rule of law by fulfilling our responsibility to ensure
that our government officials and courts act within their authority. In this regard,
there is no "follow[ing] the majority's approach to its logical extreme." We simply

32



decide this case on its unique and remarkably-egregious facts. We cannot imagine
that if the solicitor and the circuit court had followed the law the Attorney General
would even attempt to intervene, nor certainly that this Court would grant the relief
we find necessary here.

V1. Conclusion

This Court has the power under article V, section 5 of our constitution and section
14-3-310 of our code of laws to issue a writ of certiorari to address any act of a lower
court that is outside of that court's authority or otherwise contrary to law. Pursuant
to article V, section 5 and section 14-3-310, for the reasons explained above, we find
the "ORDER REDUCING SENTENCE" is both outside the circuit court's authority
and contrary to law. We vacate the order and remand Jeroid John Price to the
custody of the South Carolina Department of Corrections where he must serve the
remainder of his thirty-five-year sentence for murder.

ORDER VACATED.

KITTREDGE and HILL, JJ., concur. JAMES, J., dissenting in a separate
opinion in which BEATTY, C.J., concurs.
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JUSTICE JAMES: A sentence reduction under section 17-25-65 is not
possible unless the State of South Carolina asks for the reduction. Here, if the
State had refused to ask for a sentence reduction for Price, that would have
been the end of it. However, the State sought and obtained the very sentence
reduction it now asks this Court to vacate. The State prepared the sentence-
reduction order and presented it to the circuit judge for his signature. In doing
so, the State created the unfortunate state of affairs the State now asks this
Court to untangle. I would be the first to say that Price deserved every day of
his 35-year sentence, but the Court should not be short-sighted and overlook
the impact of today's decision; the process matters. We should not permit the
State to resort to the judicial branch for relief from the State's own poor
choices, as embarrassing as they may be for the State. Therefore, I dissent.

The majority vacates the sentence-reduction order for the following reasons:
(1) because of certain procedural defects, the circuit court did not have
authority to sign the order; (2) a hearing was not held; and (3) the order was
improperly sealed. I believe the majority is wrong on each point. I agree with
the majority's rejection of the State's contention that the order is void because
the victims were not notified of the proceedings. In light of its decision to
vacate the order, the majority does not reach the potential conflict between
South Carolina Code section 17-25-65 (2014) and subsection 16-3-20(A)
(2015). As I will discuss, the sentence-reduction provisions of section 17-25-
65 are not impacted by subsection 16-3-20(A).

During oral argument, the Attorney General, appearing for the State, conceded
the obvious when he said, "The State is the State is the State" and "the State
failed." As I will repeat perhaps too many times, this Court should not relieve
the State from an order the State procured.

I. Background

Price was convicted of murdering Carl Smalls in 2003 and was sentenced to
thirty-five years in prison. His conviction was affirmed by this Court in 2006.
While in prison, Price allegedly assisted the South Carolina Department of
Corrections (SCDC) in three particulars. The record shows the State relied
upon all three in requesting the circuit court to reduce Price's sentence from
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thirty-five to nineteen years. First, according to an unsigned addendum
attached to the circuit court's order, Price alerted SCDC at some point that a
fellow inmate had escaped from prison and been on the run for three days.
Second, an SCDC inmate swore by affidavit that he saw Price rescue a
correctional officer from serious injury or death after the officer was attacked
by several other inmates. There is no affidavit from the officer who was
attacked. Third, a former correctional officer swore by affidavit that another
correctional officer told her Price had rescued the other officer from harm after
being attacked by an inmate. This affidavit is rank hearsay, and there is no
affidavit from the officer who was supposedly attacked. These three
accounts—an unsigned addendum, an affidavit from an inmate, and a hearsay
affidavit—convinced the State to request a sentence reduction. Perhaps the
State investigated the accounts to verify they were true. While the truth of
Price's alleged heroics is not before us, their suspect veracity is perhaps one
reason for the State's regret over choosing to ask for a reduction.

The Solicitor and J. Todd Rutherford, Price's attorney, were in contact about a
sentence reduction for Price as early as February 2022. Emails exchanged by
the Solicitor and Mr. Rutherford's office establish that Mr. Rutherford prepared
the first draft of a proposed sentence-reduction order and submitted the draft
to the Solicitor on December 15, 2022. There was evidently communication
between the two offices after December 15, because on December 28, Mr.
Rutherford's law clerk forwarded another draft of a proposed order in the
following email to the Solicitor and one of his deputies: "This draft should be
void of any problem language contained in its original version. Could one of
you double-check that we made the appropriate corrections?" The next day,
December 29, the Solicitor sent an email to Mr. Rutherford's law clerk, asking
her to "consult with Mr. Rutherford regarding the need for language in this
proposed order that specifically references the assistance Mr. Price provided
to law enforcement and the benefit [law enforcement] derived from it." In an
email later that day, Mr. Rutherford's law clerk sent the Solicitor another draft,
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which included the addendum detailing Price's alert to SCDC that another
inmate had escaped and been on the loose for three days.'®

The final email in the record is important. In that email—dated December
30—the Solicitor stated to Mr. Rutherford's law clerk, "Attached is the final
revision that will be submitted to Judge Manning for his signature." Judge
Manning signed the order that day. There is no letter or other communication
in the record from the Solicitor to either Mr. Rutherford or Judge Manning
requesting the order be held pending a filed motion, formal hearing, or notice
to the victims. The order clearly states it was submitted "[u]pon motion of the
Solicitor in accordance with S.C. Code Ann. § 17-25-65," and it reduced
Price's sentence to the nineteen years he had already served.

When the State presented the final version of the sentence-reduction order to
Judge Manning on December 30, the State knew at least six things: (1) in 2003,
Price was convicted of murder and sentenced to thirty-five years in prison; (2)
beginning in 1995, subsection 16-3-20 provided the mandatory minimum
sentence for murder was thirty years and the maximum sentence was life
without parole; (3) in the event of a "numerical" sentence, subsection 16-3-
20(A) requires a murder defendant to serve the time day-for-day; (4) Mr.
Smalls' parents and other family members deemed "victims" were entitled to
notice of certain proceedings; (5) section 17-25-65 was enacted in 2010 and
sets forth various procedures to be followed when a sentence reduction is
contemplated; and (6) there is an interpretive tension between the mandatory
minimum provision of subsection 16-3-20(A) and the subsequently enacted
section 17-25-65.

The State requests this Court issue a writ of prohibition declaring the
sentence-reduction order void, which I will address in section III. The majority
evidently agrees such a writ does not lie to correct procedural irregularities in

16 The escaped inmate was Jimmy Causey. He escaped in July 2017 and was
eventually apprehended in Texas. SCDC's Incarcerated Inmate Search reflects
Causey is a two-time escapee, having first escaped in 2005. Inmate Search Detail
Report for Jimmy Causey, S.C. Dep't of Corr., https://public.doc.state.sc.us/scdc-
public/ (search First Name field for "Jimmy" and Last Name field for "Causey," then
click on "Causey, Jimmy").
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this case because the majority does not discuss that issue. The majority writes
extensively about the history of this Court's authority to issue a common law
writ of certiorari. That history is irrelevant, as we unanimously voted to issue
a common law writ of certiorari to review the case. The mere issuance of the
writ does not automatically afford relief to a party. To be sure, we have
authority to issue a common law writ of certiorari to address the State's
contentions; however, the writ should be dismissed as improvidently granted
if the facts and the law demand. This case is such a case.

II. Attorney General's Authority

One reason the writ should be dismissed outright is that the Attorney General
does not have authority to ask for or obtain relief in this case. The majority
concludes "[t]his case validates the Attorney General's supervisory authority
over the circuit solicitors pursuant to article V, section 24." The majority gives
the Attorney General authority he does not have. Article V, section 24
provides, "The Attorney General shall be the chief prosecuting officer of the
State with authority to supervise the prosecution of all criminal cases in courts
of record." S.C. Const. art. V, § 24. A sentence-reduction proceeding is not a
criminal prosecution. The criminal prosecution of Price ended in 2006 when
his conviction was affirmed by this Court and a remittitur was returned, over
sixteen years before the State initiated Price's sentence-reduction proceeding.
Article V, section 24 does not extend the Attorney General's supervisory
authority to "supervise" a sentence-reduction proceeding. But assume for the
moment that article V, section 24 does extend the Attorney General's
supervisory authority to sentence-reduction proceedings. Channeling the
Attorney General's concession that "the State i1s the State is the State," it is
patently improper for the Attorney General to obtain relief from a reduction
order the State, by and through the Solicitor, sought and obtained.

Allowing the Attorney General to appear at this stage not only ignores the fact
that a sentence-reduction proceeding is not a criminal prosecution, but it also
diminishes the "strong measure of independence" enjoyed by elected solicitors.
In State ex rel. McLeod v. Snipes, we said:
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We take judicial notice of the fact that there are now, in addition
to the staff of the Attorney General, sixteen solicitors and as many
or more assistant solicitors.

Although the Attorney General is designated the chief prosecuting
officer and has 'authority to supervise the prosecution of all
criminal cases in courts of record', the fact remains that the
solicitors are elected in this State by the people and maintain a
strong measure of independence.

266 S.C. 415,420,223 S.E.2d 853, 855 (1976) (emphasis added). If we follow
the majority's approach to its logical extreme, the Attorney General can
"Intervene"—the majority's characterization, not mine—in every sentence-
reduction decision made by a solicitor. The Solicitor welcomes the Attorney
General coming to his rescue in this case, but the precedent this case sets does
violence to the strong measure of independence enjoyed by solicitors.

When it enacted section 17-25-65, the General Assembly surely considered the
"strong measure of independence" enjoyed by solicitors. Indeed, section 17-
25-65 explicitly requires the State to act through "the circuit solicitor in the
county where the defendant's case arose." (emphasis added).

II1. State's Subject Matter Jurisdiction Argument

The State's primary argument 1s that the sentence-reduction order it procured
is void for lack of subject matter jurisdiction. The majority correctly notes
some of our caselaw misstates the concept of subject matter jurisdiction. To
ensure completeness, I will briefly address the State's meritless subject matter
jurisdiction argument.

"Subject matter jurisdiction is the power of a court to hear and determine cases
of the general class to which the proceedings in question belong." Pierce v.
State,338 S.C. 139, 150, 526 S.E.2d 222, 227 (2000) (citing Dove v. Gold Kist,
Inc,314 S.C. 235,442 S.E.2d 598 (1994)). Under section 17-25-65, the circuit
court undoubtedly has subject matter jurisdiction to consider the reduction of
a prison sentence when an inmate has rendered "substantial assistance" to the
State. Subsection 17-25-65(C) sets forth procedural steps in the process. A
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motion for sentence reduction is to be made by the "circuit solicitor in the
county where the defendant's case arose." S.C. Code Ann. § 17-25-65(C). The
solicitor must "send a copy to the chief judge of the circuit within five days of
filing." Id.

The motion may be heard by either the "chief judge" (presumably the chief
administrative judge for general sessions in that circuit) or "a circuit court
judge currently assigned to that county . ..." Id. Judge Manning, the judge
who considered the State's request and ultimately signed the sentence-
reduction order, was a resident judge of the Fifth Judicial Circuit. His
chambers were in the Richland County Judicial Center. According to the South
Carolina Judicial Branch website, Judge Manning's assignment from Monday,
December 26 to Friday, December 30, 2022, was "In Chambers."!

The State contends two procedural defects in the circuit court proceedings
deprived the circuit court of subject matter jurisdiction. The majority cites
these deficiencies in holding the circuit court did not have "authority" to sign
the order. 1 will discuss these deficiencies in detail in Part IV below, but none
deprived the circuit court of subject matter jurisdiction.

The matter came before us on the State's petition for a writ of prohibition, about
which this Court has observed:

[I]t has been settled in this state from an early period that . . . if the
inferior court or tribunal has jurisdiction of the person and subject-
matter of the controversy, the writ [of prohibition] will not lie to
correct errors and irregularities in procedure, or to prevent an
erroneous decision.

17 Assignment of Judges to Terms of Circuit Court December 2022, S.C. Jud. Branch,
https://www.sccourts.org/calendar/dspCCJudgeAsePrint.cfm (change month to
"December." change year to "2022." choose "Go To Date, " and scroll to "Manning,

L. Casey").
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State v. Isaac, 405 S.C. 177, 185 n.6, 747 S.E.2d 677, 681 n.6 (2013) (quoting
New S. Life Ins. Co. v. Lindsay, 258 S.C. 198, 199-200, 187 S.E.2d 794, 796
(1972) (second alteration in original)).

As aresident circuit judge of the Fifth Judicial Circuit assigned to his Richland
County chambers on December 30, 2022, Judge Manning had the power to
hear and decide the question of whether Price would receive a sentence
reduction. A writ of prohibition will not lie to correct the procedural
irregularities in this case, nor will such a writ lie to prevent an erroneous result
or, better put here, a result that saves the State from itself.

IV. Procedural Defects
A. The circuit court's purported "lack of authority"

The majority concludes the circuit court lacked "authority" to consider a
sentence reduction for Price because of certain procedural defects. I disagree.

Three procedural requirements recited by the majority are set forth in section
17-25-65 and have been addressed by the parties: (1) the circuit solicitor shall
file a motion with the Clerk of Court in the county in which the defendant's
case arose; (2) the circuit solicitor shall send a copy of the motion to the chief
administrative judge of the circuit within five days of filing; and (3) the chief
administrative judge or a judge "assigned to that county" has the authority "to
hear and resolve the motion." S.C. Code Ann. § 17-25-65(C). The majority
concludes the statute implicitly requires a hearing to be held in open court and
that the hearing must be on the record.

The majority contends that a written motion, when filed with the clerk of court,
"is available to any victims, the Attorney General, the press, and the public as
notice" that a solicitor seeks a sentence reduction for an inmate. The majority
also writes that the filing of a motion would give "any interested party[,]"
including law enforcement, the opportunity to be heard. I first note that the
mere filing of a motion does not put anyone on notice of anything. It is the
service of a filing that places persons on notice of proceedings in general and
of the specifics contained in the filing. Section 17-25-65 does not require any
filing to be served on the Attorney General, law enforcement agencies, or the
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public. Certainly, the mere filing of a motion does not put the Attorney General
on notice of a solicitor's request for sentence reduction. Because both the
Attorney General and the solicitors are "the State," the Attorney General has
notice of every proceeding in which a solicitor participates.

The State either caused or acquiesced in each procedural shortcoming in this
case. We should not grant the State relief from the sentence-reduction order
just because the State regrets the result it sought and obtained in the circuit
court.

B. Lack of a hearing and the sealing of the order

While I disagree with the majority's premise that a sentence-reduction
proceeding 1s a '"sentencing proceeding," I do not dispute the obvious.
"Judicial proceedings and court records are presumptively open to the public
under the common law, the First Amendment of the federal constitution, and
the state constitution." Ex parte Cap. U-Drive-It, Inc., 369 S.C. 1, 10, 630
S.E.2d 464, 469 (2006); see S.C. Const. art. I, §9 ("All courts shall be
public[.]"); Davis v. Jennings, 304 S.C. 502, 505-06, 405 S.E.2d 601, 603
(1991).

There 1s certainly unanimity in this Court that any court should exercise great
care and discretion before closing proceedings or sealing any portion of a court
record. Justice Burnett put it best when writing for the Court in U-Drive-It:

Public access to courts and their records serves several
fundamental interests which are crucial to the proper functioning
of judicial and government systems. Public access discourages
perjury and encourages bringing the truth to light because
participants are less likely to testify falsely in a sunlit courtroom
before their neighbors than in a private room before court officials.
Public access promotes free discussion of governmental affairs by
imparting a more complete understanding to the public of the
judicial system and issues resolved by that system. Public access
serves as a check on inappropriate or corrupt practices by exposing
the judicial process to public scrutiny. Lawyers, witnesses, and
judges may perform their duties in a more conscientious manner,
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knowing their conduct will be subject to public scrutiny either at
the time of the proceeding or later through disclosure of court
records.

369 S.C. at 10-11, 630 S.E.2d at 469-70.

I agree with Justice Burnett. However, a key question with respect to U-Drive-
It, Davis, and other cases cited by the majority i1s what remedy is appropriate
if the proceedings were wrongly closed or a portion of the record was
improperly sealed? In such cases, the appropriate remedy is to vacate both the
order closing the proceedings and the order sealing documents, not to undo the
proceedings. In our April 20, 2023 order, we granted the appropriate remedy
by directing the Richland County Clerk of Court to unseal the sentence-
reduction order.

Obviously, there are due process considerations if a hearing is improperly
closed to a party or if a party is improperly precluded from reviewing all or
part of a court record. That is not the issue we have here. Here, over the course
of ten months, the State communicated with Price's attorney about a sentence
reduction for Price. The December 2022 emails prove at least three things
about the two weeks leading up to the day the order was signed: the State and
Price's attorney communicated about the specific content of the sentence-
reduction order, the State prepared the final version of the order, and the State
presented the order to the circuit court. The majority concludes, in part, that
the order must be vacated because, the proceedings were improperly closed to
the public and the order was improperly sealed.

The cases cited by the majority support the majority's conclusion (with which
I agree) that proceedings should not be improperly closed to the public.
However, those cases do not support the majority's decision to vacate the
sentence-reduction order.

First, the majority cites Ex parte Columbia Newspapers, Inc., 286 S.C. 116,
333 S.E.2d 337 (1985). In that case, the family court issued an order closing
the trial of two juveniles accused of murdering their mother. We held that even
though South Carolina Code section 20-7-755 (1976) validly contemplated
closing a family court juvenile trial, the order closing the trial to the public

42



violated article I, section 9 of the South Carolina Constitution. We held that
when a family court's decision to close a juvenile hearing is challenged by the
public or the media, the family court must make specific findings that the
closure of the hearing was necessary to protect the rights of the juveniles
involved. Crucially, in holding the family court did not make the appropriate
findings, we did not vacate the entire proceedings before the family court. We
vacated only the order closing the trial.

The majority also cites In re Greenville News, 332 S.C. 394, 505 S.E.2d 340
(1998). Greenville News stemmed from a death penalty case in which the
circuit court issued an order closing a pretrial suppression hearing. The
Greenville News challenged the order, claiming it violated the rule against
closure of pretrial hearings. This Court agreed. The remedy granted by this
Court? Vacating the circuit court's order closing the hearing, not vacating the
order ruling on the merits of the suppression issues. Id. at 397, 505 S.E.2d at
342.

The majority also cites Ex parte Hearst-Argyle Television, Inc., 369 S.C. 69,
631 S.E.2d 86 (2006). In Hearst-Argyle Television, the circuit court conducted
a suppression hearing in a death penalty case after ordering the hearing closed
to the media. The hearing moved forward without media present. Two media
outlets appealed. We agreed with the media outlets that the proceedings were
improperly closed. However, the remedy again imposed by this Court was to
vacate the closure order, not to vacate the rulings made by the circuit court in
the suppression hearing. Id. at 77, 631 S.E.2d at 90.

The majority also cites In re Washington Post Co., 807 F.2d 383 (4th Cir.
1986), and In re Hearst Newspapers, L.L.C., 641 F.3d 168 (5th Cir. 2011). In
Washington Post, the trial court closed a plea hearing and sentencing hearing
in an espionage case. 807 F.2d at 385. Noting the plea and sentencing hearings
had already been conducted, the Fourth Circuit determined the proper remedy
was to "simply vacate the orders" closing the hearings. Id. at 393. The Fourth
Circuit did not vacate the results of the hearings. In Hearst Newspapers, the
district court issued an order closing the sentencing proceeding of a drug cartel
leader. A reporter employed by Hearst Newspapers attempted to enter the
courtroom but was not allowed in. The district court, aware Hearst
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Newspapers was finalizing a motion to be allowed in the courtroom, proceeded
with the sentencing hearing in a closed courtroom. After the hearing, the
district court denied as moot Hearst Newspapers' motion to open the
proceedings to the public. Hearst Newspapers appealed. The Fifth Circuit did
not determine whether the closure order "was substantively wrong," but it held
the district court did not follow proper procedures in closing the proceeding.
641 F.3d at 187. Noting the sentencing proceeding had already occurred, the
Fifth Circuit vacated the order closing the proceeding but did not vacate the
sentencing order. See id. at 186-87.

The cases cited by the majority involve non-party media entities that were
improperly excluded from proceedings. Here, the State was a party to the
sentence-reduction proceeding. As one Justice aptly observed during oral
argument in this case, "The publicly-elected Solicitor drove this [case] into the
dark." I repeat the common thread in this dissent. By vacating the sentence-
reduction order, the majority rescues the State from a problem the State
created. We should not vacate the sentence-reduction order. The proper
remedy is to (1) vacate the circuit court's decision not to hold a public hearing
and (2) vacate the order sealing the sentence-reduction order. We have already
unanimously voted to do both.

C. Victims' Bill of Rights and Victims' Rights Act

I agree with the majority's conclusions on this point. It is difficult to dispose
of this issue so summarily, as Price's release from custody undoubtedly
reopened many wounds and sufferings of the victim's family. The State should
have notified the family of the State's request that the circuit court reduce
Price's sentence; however, the State's failure to do so, while an extreme
oversight, is not a ground for vacating the sentence-reduction order.

D. Does subsection 16-3-20(A) restrict the circuit court's authority to
reduce Price's sentence under section 17-25-65?

The majority does not reach this issue, as it concludes its analyses of the
previously discussed issues are dispositive. Because I disagree with the

majority on those issues, I will address the interplay between subsection 16-3-
20(A) and section 17-25-65.
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Enacted in 2010, section 17-25-65 allows the circuit court to reduce a
defendant's sentence when the defendant provides certain substantial
assistance to the State. The State argues subsection 16-3-20(A) prohibits the
reduction of a murder sentence. I disagree with the State.

Since 1995, subsection 16-3-20(A) has set a thirty-year mandatory minimum
sentence for murder. The State suggests a sentence reduction under section
17-25-65 is a prohibited "early release program" or "credit." These two terms
are noted in the following language from subsection 16-3-20(A):

No person sentenced to a mandatory minimum term of
imprisonment for thirty years to life pursuant to this section
is eligible for parole or any early release program, nor is the
person eligible to receive any work credits, education
credits, good conduct credits, or any other credits that would
reduce the mandatory minimum term of imprisonment for
thirty years to life required by this section.'®

The reduction of a sentence contemplated in section 17-25-65 is not an "early
release program" as contemplated in section 24-13-150. The word "program"
contemplates a structured system involving supervision of a released prisoner
and monitoring his compliance with the program. Indeed, the General
Assembly has created several true early release programs, all of which require
supervision of the released prisoner by the South Carolina Department of
Probation, Parole, and Pardon Services. See, e.g., S.C. Code Ann. § 24-21-560
(2007 & Supp. 2022) (community supervision); S.C. Code Ann. § 24-21-610
to -715 (2007 & Supp. 2022) (parole); S.C. Code Ann. § 24-13-710 to -720
(2007 & Supp. 2022) (supervised furlough); S.C. Code Ann. § 24-13-1310 to
-1330 (2007 & Supp. 2022) (shock incarceration). Nor does Price's release fall
within the scope of a work, good time, education, or other credit. Those credits
are set forth in South Carolina Code sections 24-13-210 through -230 (2007 &

18 The 1995 amendment added the words "to life" in the last sentence of this portion
of subsection 16-3-20(A). The addition of those two words is irrelevant to the
question before us.
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Supp. 2022), and they involve SCDC calculating the credits to which an inmate
is entitled. Section 17-25-65 does not.

When the General Assembly enacted section 17-25-65 in 2010, it was
presumed to have knowledge of the thirty-year mandatory minimum sentence
that had been in effect for fifteen years. "A basic presumption exists that the
legislature has knowledge of previous legislation when later statutes are passed
on a related subject." Berkebile v. Outen, 311 S.C. 50, 53,426 S.E.2d 760, 762
(1993). Section 17-25-65 identifies the specific instances in which a court may
reduce a defendant's prison sentence, and there is no exception for prisoners
convicted of murder. The General Assembly could have easily inserted an
exception for murder when it enacted section 17-25-65 in 2010. It did not do
SO.

V.

The majority references "Solicitor Gipson's plan to keep the public from
knowing that Gipson agreed to have this convicted murderer released early."
The majority concludes "[t]he plan worked" until the press got wind of Price's
release, until this Court ordered the unsealing of the sentence-reduction order,
and "until the Attorney General stepped in to demand the law be followed."
The majority suggests Solicitor Gipson executed—with Judge Manning's
help—a secret plan to have Price released early. Even if Solicitor Gipson did
have a secret plan, Solicitor Gipson and the Attorney General play for the same
team. Thus, Solicitor Gipson's secret plan was the Attorney General's secret
plan. This Court should not relieve the State from its obviously poor choice to
concoct a secret plan to seek a reduction for Price.

Finally, the majority contends its decision to vacate the sentence-reduction
order "find[s] ample support in our prior decisions," but it cites only one
decision, State ex rel. McLeod v. County Court of Richland County, 261 S.C.
478, 481-85, 200 S.E.2d 843, 844-46 (1973). The majority accurately
summarizes the basic facts of McLeod, so I will not rehash them here. While
I do not think McLeod is on all fours with this case, I note that in McLeod, we
relied upon our statement of the general rule in State v. Best:
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When a trial judge adjourns his court [s]ine die, he loses
jurisdiction of a case finally determined during that term, except
under special circumstances, as where either by consent or
acquiescence of counsel for both sides, or postponing
determination of motions duly entered during the sitting of the
court, or in some cases where supplemental orders germane to and
carrying out the order duly made, and not inconsistent therewith,
may be passed.

257 S.C. 361, 36970, 186 S.E.2d 272, 276 (1972) (emphasis added) (quoting
Shillito v. City of Spartanburg, 215 S.C. 83, 88, 54 S.E.2d 521, 522 (1949)).
To the extent McLeod does apply in this case, common sense dictates that the
State cannot complain about relief granted by a judge when, as here, the State
sought and obtained that very relief. There is no question the State consented
to and acquiesced in every step of Price's sentence-reduction proceeding. We
should not grant the State relief under these circumstances.

V1. Conclusion

The Attorney General's authority over circuit solicitors extends only to the
supervision of criminal prosecutions. Price's prosecution ended in 2006, and
the Attorney General's supervisory authority ended with it. Even if the
Attorney General has authority to appear in this case, the law simply does not
allow this Court to rescue the State from its own failures. Various procedural
deficiencies, the lack of a hearing, and the circuit court's improper sealing of
the order do not render the order a nullity.

The majority contends "it is the constitutional and statutory duty of this Court
to act." I respectfully disagree. The Court's constitutional and statutory duty
in this case is to exercise restraint and resist the temptation to relieve the State
from the consequences of its own actions.

BEATTY, C.J., concurs.
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KONDUROS, J.: Robin Gray Reese (Reese) appeals the order denying her
request for post-conviction relief (PCR). Reese contends the PCR court erred in
finding she was not prejudiced by being shackled during much of her trial,
including when she walked to and from the witness stand. She also maintains the
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PCR court erred in finding trial counsel was not ineffective for failing to object to
certain testimony of the lead investigator regarding the guilt of multiple parties in
the case.! We reverse and remand.

FACTS/PROCEDURAL BACKGROUND

Reese and her brother, Henry Gray, were tried and convicted for first-degree
lynching and murder in connection with the death of Kenneth Mack (Victim). As a
preface to the facts of the trial, it will help to know that before his death from a
closed head injury, Victim was assaulted in two separate incidents. He was
ultimately found unresponsive by EMTs between buildings F and G of the
Gonzalez Gardens housing project.

At trial, Marcellius Brooks testified he saw Reese's daughter, Lucy, and a man he
did not know, Victim, in an altercation on the street running beside Gonzalez
Gardens in Columbia on February 13, 2010. According to Brooks, Lucy slapped
Victim, and Victim knocked her to the ground and was on top of her. Brooks ran
to the scene, tackled Victim, and hit him twice with a closed fist. Brooks admitted
he was with another man, Angelo Boyd, who pulled him off Victim. According to
Brooks, a crowd gathered during this time, but he stated he could not remember
who was among the group. Eventually, Victim got up and ran away. Brooks
walked Lucy to the nearby convenience store where her mother was playing video
poker and told her about the incident.

Boyd was with Brooks on the date of the incident and testified similarly to Brooks.
He admitted he kicked Victim in the head during the altercation, but was never

! Reese raises an additional argument in her appellate brief regarding the PCR
court's determination that her Rule 59(e), SCRCP motion was untimely. The State
does not take a position on this issue. We agree with Reese the PCR court erred in
finding the motion was untimely because it was not filed within ten days of Reese
receiving notice of the PCR court's denial of her petition. See Rule 59(e), SCRCP
("A motion to alter or amend the judgment shall be served not later than 10 days
after receipt of written notice of the entry of the order."); Curtis v. Blake, 381 S.C.
189, 191-92, 672 S.E.2d 576, 577-78 (2009) (holding "a motion for a new trial is
timely so long as it is served within the time period allotted by the trial judge" and
indicating other motions under Rule 59 requiring service within a proscribed
period are timely if placed in the mail within that time).
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charged in the case. Isaac Weathers testified he witnessed the fight and that there
were multiple men who attacked Victim. Weathers identified four he knew
including Brooks and Boyd. He indicated they all hit, punched, and kicked Victim.
When it was over, Weathers stated Victim jumped up and ran away.

Amber Hardy, a manager at the CVS store located near the site of the incident,
testified she had followed a suspected shoplifter out of the store and pursued the
person in her car. She saw four black males and one black female attacking
another man. Hardy stated it was a bad beating with the parties taking turns doing
karate kicks and punching Victim. She affirmed the beating was brutal, much
more than a slap or a kick and that Victim walked away from the incident like a
child trying to walk straight after being spun around. The police were able to
identify Brooks as being involved, and he was arrested the following day.

Donetti Perry appeared at trial as a reluctant witness for the State.? She testified
she live in Gonzalez Gardens, and she walked outside on the day of the incident to
see Gray talking to a man she didn't recognize about a prior fight— asking "[m]an
what happened to you?" Then, after "his phone had rang," Gray swept Victim's
legs out from under him, and he fell backward, hitting his head on the sidewalk.
Gray began kicking Victim, cursing, and saying he had attacked his niece.
According to Perry, Reese came down and kicked Victim and got a metal chair
from the front of a neighbor's apartment and hit Victim two or three times.? Perry
stated Gray also hit Victim with the chair. On cross-examination, Perry stated she
did not speak to police the day of the incident and went to the police station with a
group of others three days later to describe the altercation between Victim, Gray,
and Reese. She indicated she casually knew Brooks, but denied she was affiliated
with a gang or concerned about gang retaliation if she did not testify at trial.

Mary Anderson was leaving Gonzalez Gardens after visiting her sister who lived
there. Anderson testified she saw the brother and sister who she identified as Gray
and Reese, beating up a man who was lying on the ground. She indicated they

2 Throughout the trial, it was discussed that Gonzalez Gardens was rife with gang
violence that made most residents and community members reluctant to cooperate
with police. It was intimated that many individuals involved with any of the
violence in the case were associated with a gang known as the Bloods.

3 The chair at issue is described in more detail by some witnesses as a rusty, metal
lawn chair.
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kicked and stomped him and one of them hit Victim with a chair, but she could not
recall which one. Anderson indicated she was wearing reading glasses when she
viewed the incident but stated that did not impact her ability to see the events. She
identified both defendants in a photo lineup. She also indicated in a February 16th
statement to police that she witnessed the second incident around 4:00 or 4:30 p.m,
although it occurred closer to 3:15 p.m. She had also stated Reese said something
about Victim approaching her 13-year-old daughter. Anderson acknowledged
knowing Brooks because he was sometimes at her brother's apartment, also located
in Gonzalez Gardens, but denied Brooks had anything to do with her statement or
testimony.

At the time of Victim's death, Kara Chase often stayed with her friend and resident
of Gonzalez Gardens, Synovia Thompson. Chase testified she witnessed Gray and
Victim exchanged a few words. When Gray went to hit Victim, he missed and in
avoiding the punch, Victim was swept off his feet. She had previously told
authorities Reese and her brother kicked and stomped Victim and threw a chair on
top of him. However, at trial, she complained of a hazy memory resulting from
medical issues and was less specific, stating Reese "came around that corner [of
the apartment building] so fast and went back around that corner so fast." She
stated she did not remember Reese picking up a chair, she just remembered her
"hitting." Chase also indicated she went to the police station to give her statement
in the days following Victim's death because her friend's brother, Brooks, was
being wrongfully accused.

Thompson, another reluctant witness, testified she saw Victim walking in the
direction of her building with a knot on his head and bleeding and that he appeared
to be intoxicated. Gray initially approached the man in a friendly fashion asking
what had happened. Then, according to Thompson "his phone had rung" and "he
went inside [his father's apartment]." When she came back, Gray had Victim by
the collar and was pushing him around saying "you put your hands on my niece,"
and "we're going to talk to my sister." Thompson indicated she had walked around
the back of her apartment building and did not see everything that took place.
When Thompson returned to the front of the building, she viewed Reese come to
the scene appearing agitated and asking "why did you put your hands on my baby."
She stated Reese kicked Victim in the leg one or two times and then left. She
noticed the chair was out of place, but did not see anyone use it.
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Sgt. William Pegram was the lead officer on the case. He testified that no one at
Gonazalez Gardens talks to the police. According to Sgt. Pegram, the first assault
had been reported, but at the beginning of the investigation, police were not aware
of the second incident. Once an anonymous tip was provided about Gray's
involvement and a metal chair, several witnesses to the second assault came
forward and the investigation became even more complex. When asked how his
investigation proceeded and why some possible individuals were not charged, he
stated "in my opinion of the law, everybody involved in this case was guilty but I
had to determine the principal parties in the case." Sgt. Pegram testified about
surveillance video from a nearby business that confirmed Reese had been on her
cell phone when she left the convenience store after learning about the incident
with her daughter. Sgt. Pegram testified he obtained phone records for Reese's cell
phone and Brooks' cell phone. He testified those records showed Reese called her
own home at 3:07 p.m. Sgt. Pegram testified in his opinion Reese was calling
Gray.* This called lasted eleven seconds. She called Brooks four minutes later at
3:11 p.m.

Katie Ukra, a forensic DNA analyst with the South Carolina Law Enforcement
Division (SLED), was qualified as an expert in DNA analysis. She testified
several swabs were collected from the metal chair at issue in the case and brought
to her for analysis. Two swabs tested presumptively positive for blood, but a DNA
profile could not be developed from either swab. Ukra testified a presumptive test
indicates the possibility of blood being present and other substances, such as rust,
could give a false positive. With regard to a third swab, the serological test Ukra

* The testimony regarding phone calls prior to the second incident is unclear. Sgt.
Pegram testified he had secured phone records for Reese's cell phone and Brooks'
cell phone. He indicated those records show Reese calling her own apartment,
which is located in Building N, at 3:07 p.m., around the time she was leaving the
convenience store. Sgt. Pegram stated his belief that this was Reese contacting her
brother. However, Perry and Thompson indicated Gray was at Building G by
Reese's and Gray's father's apartment when he received a phone call and then
became aggressive toward Victim. Anderson testified she remembered "seeing
[Gray] on his cell phone" and "then Robin was there [,] too." Reese testified to
calling her own home by mistake and then calling her father's apartment and
speaking to her father who was intoxicated and of no assistance. She later
elaborated that she told her brother about the situation with her daughter but could
not recall how she had reached him.
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performed was not positive for blood, possibly because of chemical testing done in
the field, but DNA was present that matched a sample from Victim. Ukra testified
she could not determine how DNA came to be on any particular object.

Dr. Bradley Marcus performed Victim's autopsy and testified he suffered a skull
fracture to the right back of his head from significant force. In his opinion, the
second assault contributed to Victim's death if it was not the sole cause.

Reese testified in her own defense. She indicated Brooks brought Lucy to the
convenience store and told her what had happened. She stated she mistakenly
called her own home and the answering machine picked up. Then she called her
father's apartment in Gonzalez Gardens, but he was intoxicated and of no
assistance. She acknowledged that she spoke to her brother about what had
happened, but could not remember precisely how she had reached him. Reese
stated when she saw Victim, he was already on the ground and she tried to kick
him but fell and slapped him on the face instead. All the while, she was yelling at
him about harassing her daughter. Reese testified she grabbed the metal chair and
slung it in anger, but the chair never touched Victim. Her brother showed up and
told her to stop and let the police handle it. Reese did not tell police anything
about her interaction with Victim when she went to the police station regarding the
report of the assault on her daughter and the first incident between Victim and
Brooks.

Kiki Burns testified she worked at the BP gas station near Gonzalez Gardens and
witnessed parts of the first assault on Victim. She saw a man running who tripped
and fell. Then, three or four guys beat him up and he eventually stumbled away.
She called 911 to report the fight, and testified a black female was also involved in
the fight.

Dr. Adel Shaker was qualified as part of Gray's defense as an expert in forensic
pathology. She testified it would not have been unusual for someone like Victim
to have had a lucid interval after the first attack while the bleeding in his brain was
beginning to occur. She testified hitting and kicking could have caused the
damage he suffered or a fall onto concrete could also cause the type of blunt force
trauma that caused Victim's death. Dr. Shaker testified it would be impossible to
specifically determine the source of Victim's skull fracture.
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Dr. Sandra Conradi, also qualified as an expert in forensic pathology, testified as
part of Reese's defense. Dr. Conradi indicated Victim died from a brain injury he

suffered "from falling and being propelled onto a hard surface on the back of his
head."

In rebuttal to the defense's case, the State called Dr. Clay Nichols who was
qualified as an expert in forensic pathology. Dr. Nichols testified the evidence did
not support the conclusion Victim suffered blunt force trauma in the first attack,
but the evidence did support that he suffered blunt force trauma from falling onto
the concrete during the second assault. Therefore, he affirmed that but for the
second assault, Victim would not have died.

The jury found Reese and Gray guilty on both charges. Reese was sentenced to

thirty years' imprisonment on each charge to run concurrently. Her direct appeal
was affirmed by this court. State v. Reese, Op. No. 2014-UP-300 (S.C. Ct. App.
filed July 30, 2014).

Reese filed an application for post-conviction relief, arguing her counsel had been
ineffective because he failed to object to Reese wearing shackles on her hands and
feet during the majority of the trial and particularly wearing them while she walked
from the defense table to the witness stand for her testimony. Reese also
maintained counsel erred in failing to object to Sgt. Pegram's comment that "in my
opinion of the law, everybody involved in this case was guilty but I had to
determine the principal parties in the case."> The PCR court denied Reese's
petition stating:

Trial counsel refuted all allegations that Applicant made
in her application as well as during her testimony
including, but not limited to, voluntariness of her
statement; preparation for the trial; specific potential
objections during the course of trial; issues regarding the
Applicant being shackled; Applicant's decision to testify;
and allegedly impermissible comments made by the
solicitor during closing argument. This Court finds that,
through the presentation of evidence at the post-

> Reese raised several additional allegations of ineffective assistance of counsel,
but these are the only ones on appeal in this case.

54



conviction relief hearing, Applicant has failed to
demonstrate both deficiency by trial counsel, as well as
any prejudice caused by trial counsel's actions.
Therefore, this allegation is denied and dismissed with
prejudice.

Reese filed a motion for reconsideration, seeking specific rulings on each of the
claims asserted in the petition. The PCR court denied her motion. Reese appealed
and the matter was remanded for the PCR court to file an amended order compliant
with section 17-27-80 of the South Carolina Code (2014) and making the more
specific and necessary findings on the record.® On remand, the PCR court stated:

Counsel confirmed Applicant wore shackles throughout
trial and when she walked to the witness stand to testify.
Applicant did not testify that the jury saw her in shackles
during the rest of trial and presented no evidence the jury
saw her in shackles during any other part of the trial.
Based on the common practice in General Sessions in
Richland County and the absence of evidence to the
contrary, this Court has no reason to believe the restraints
were visible to the jury at any other point in the trial
except when she walked to the witness stand. . .. This
Court finds prejudice to Applicant was limited because
her exposure to the jury was limited. This is not a case
where Applicant was seen in shackles throughout the
trial. This Court does not believe the limited time the
jury might have observed Applicant in shackles
prejudiced her trial under Strickland [v. Washington, 466
U.S. 668 (1984)]. Further, prejudice was limited,
assuming any prejudice at all, by codefendant counsel's
argument that was designed to create sympathy for the
codefendant and was at least as likely to engender
sympathy for Applicant whose counsel pursued the
strategy of depicting her as a concerned mother

% Reese v. State, 425 S.C. 108, 820 S.E.2d 376 (2018).
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protecting her child. Additionally, the abundance of
eyewitness testimony and her admissions placing her at
the scene of the murder renders the error harmless
beyond a reasonable doubt. Accordingly, although
counsel was deficient for failing to object; this Court
finds that Applicant was not prejudiced under Strickland
as an objection was unlikely to affect the outcome of the
proceeding. Therefore, this claim is denied.

With regard to Sgt. Pegram's comment, the PCR court stated:

In this Court's view, put in proper context, the thrust of
the answer was an explanation as to why Brooks was
charged, and more to the point, Boyd was not. Further,
the testimony elicited by the prosecution was responsive
to counsel's cross-examination of Boyd. Counsel elicited
testimony that Boyd kicked Mack a couple of times
during the first assault and he was not charged with
anything, including lynching. He was investigated by the
police and gave a statement, but was not charged with
any crime. Therefore, it was not improper for Sergeant
Pegram to explain why he did not charge Boyd. ... Even
if it were technically objectionable, this Court does not
find counsel's performance was deficient for failing to
object. The testimony made at most a tenuous and
oblique reference to the case against Applicant and this
Court does not believe it was prejudicial to Applicant.

As to the complaint it was a legal opinion, this Court
takes the statement as a rather offhand statement about
the culpability of actors, in general which did not
mention or single out Applicant. At its core, itis a
defensive answer about why Boyd was not charged. The
jury undoubtedly made its determination of guilt from the
evidence and the consideration of the elements of the
offense as provided by the trial court in its instructions.
This Court does not believe Applicant was prejudiced by
the testimony. Further any error was harmless in light of
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the evidence presented. This Court finds Applicant failed
to prove either prong of Strickland.

Reese filed a motion for reconsideration. The PCR court found Reese's motion for
reconsideration was untimely, but proceeded to deny her motion on the merits.
This appeal followed.

STANDARD OF REVIEW

"Our standard of review in PCR cases depends on the specific issue before us. We
defer to a PCR court's findings of fact and will uphold them if there is evidence in
the record to support them. We review questions of law de novo, with no
deference to trial courts." Smalls v. State, 422 S.C. 174, 180-81, 810 S.E.2d 836,
839 (2018) (citations omitted).

LAW/ANALYSIS

Reese contends the PCR court erred in finding she was not prejudiced by trial counsel's
failure to object to her being shackled during the majority of the trial. We agree.

"A PCR applicant bears the burden of establishing he is entitled to relief." Terry v.
State, 394 S.C. 62, 66, 714 S.E.2d 326, 329 (2011).” "To prove counsel was

"In Deck v. Missouri, 544 U.S. 622 (2005), the Supreme Court held if a defendant
is visibly shackled during trial, the State bears the burden of establishing the error
was harmless. See id. at 635 ("[W]here a court, without adequate justification,
orders the defendant to wear shackles that will be seen by the jury, the defendant
need not demonstrate actual prejudice to make out a due process violation. The
State must prove 'beyond a reasonable doubt that the [shackling] error complained
of did not contribute to the verdict obtained." (quoting Chapman v. California, 386
U.S. 18, 24 (1967)). However, in a collateral attack, such as a PCR, prejudice is
not necessarily presumed and the petitioner is subject to the established prejudice
analysis established under Strickland. See Whatley v. Warden, Georgia Diagnostic
& Classification Prison, 927 F.3d 1150, 1175 (11th Cir. 2019), cert. denied, 141 S.
Ct. 1299, 1302 (2021) (Sotomayor, J., dissenting) ("To be sure, Deck does not
require reviewing courts to presume prejudice when the defendant fails to object to
his shackling at trial. This Court has not decided to what extent such a
presumption applies on collateral review, in the context of an ineffective assistance
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ineffective, the applicant must show counsel's performance was deficient and the
deficient performance caused prejudice to the applicant's case." Id. "To prove trial
counsel's performance was deficient, an applicant must show 'counsel's
representation fell below an objective standard of reasonableness." Smalls, 422
S.C. at 181, 810 S.E.2d at 840 (quoting Williams v. State, 363 S.C. 341, 343, 611
S.E.2d 232, 233 (2005)). "To show prejudice, the applicant must show that, but for
counsel's errors, there is a reasonable probability the result of trial would have been
different." Terry, 394 S.C. at 66, 714 S.E.2d at 329. "A reasonable probability is a
probability sufficient to undermine confidence in the outcome of trial." /d.

"[T]the existence of 'overwhelming evidence' does not automatically preclude a
finding of prejudice." Smalls, 422 S.C. at 189, 810 S.E.2d at 844. Rather, in a
PCR court's analysis of prejudice, the strength of the State's case "is one significant
factor the [PCR] court must consider—along with the specific impact of counsel's
error and other relevant considerations—in determining whether [the petitioner]
has met his burden of proving prejudice." /d. at 190, 810 S.E.2d at 845. "[F]Jor the
evidence to be 'overwhelming' such that it categorically precludes a finding of
prejudice, . . . the evidence must include something conclusive, such as a
confession, DNA evidence demonstrating guilt, or a combination of physical and
corroborating evidence so strong that the Strickland standard of 'a reasonable
probability . . . the factfinder would have had a reasonable doubt' cannot possibly
be met." Id. at 191, 810 S.E.2d at 845.

The PCR court found counsel was ineffective for failing to object to Reese's
shackles. However, the court found Reese was not prejudiced based on the
limited time the jury viewed the restraints and in light of the overwhelming
evidence against her. In Humbert v. State, 345 S.C. 332, 338, 548 S.E.2d 862,

of counsel claim. Cf. Weaver v. Massachusetts, 582 U. S. [286, 301-02] (2017).
Both the Georgia Supreme Court and Eleventh Circuit held that the Deck
presumption does not apply to ineffective-assistance-of-counsel claims. [ Whatley],
668 S.E.2d [651, 663 (Ga. 2008) and] 927 F.3d [1150], 1184-1187 [(2019)]. That
was not a clearly erroneous application of federal law."). Our courts have
continued to apply a Strickland prejudice analysis following Deck. See Ryals v.
State, 439 S.C. 230, 237-38, 886 S.E.2d 239, 243 (Ct. App. 2023) (examining the
petitioner's PCR issue of wearing prison garb and shackles for prejudice under the
Strickland standard).
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865-66 (2001), abrogated on other grounds by Fishburne v. State, 427 S.C. 505,
832 S.E.2d 584 (2019), the court conducted prejudice analysis regarding counsel's
failure to object to the defendant wearing a prison jumpsuit at trial.

[T]he evidence of record supports the PCR judge's
conclusion petitioner was not prejudiced by counsel's
deficient performance. The store clerk identified
petitioner as the robber shortly after the crime and, then
again, at trial. The clerk's description of the perpetrator's
clothing matched the clothing petitioner was wearing
approximately 1 '5 hours after the robbery. A blue
"Lincoln-Mercury" jacket and baseball cap with the letter
"A" on it—items which the clerk stated the robber was
wearing—were found in petitioner's vehicle. Petitioner
was driving a truck which matched the description of the
getaway vehicle. Food and postage stamps were found in
the backseat of the patrol car after petitioner was
removed from the vehicle. The clerk testified food and
postage stamps had been taken from the cash register.
Due to the overwhelming evidence against petitioner,
there is not a reasonable probability the outcome of his
trial would have been different had petitioner not been
dressed in his prison jumpsuit.

1d.

In this case, after jury selection and opening statements, the trial court was
informed that Reese's bond had not been secured to extend through the trial. The
trial court ruled she would be remanded back into custody for the remainder of the
trial and would therefore be shackled. Reese's attorney did not object to this. At
the PCR hearing, counsel testified: "It was my understanding that that was the
protocol that they could have on civilian clothes, but they were going to be
shackled while they were in custody." Trial counsel also failed to object to co-
defendant's counsel referencing handcuffs during opening statements.® When
questioned as to why he failed to object to co-defendant's counsel mentioning the

8 Gray's counsel referenced his client's shackles to elicit sympathy suggesting he
was wrongly accused.
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shackles, trial counsel suggested that he "was more focused on [his] own opening
statement in defending Ms. Reese, and that may have gone by and [he] didn't pay
that much attention to it in preparing [his] own case for her."

The State asserts the jury only saw Petitioner in handcuffs and leg shackles for a
very limited period of time—while she walked to and from the witness stand— and
that such minimal exposure, weighed against the overwhelming evidence against
her, did not result in prejudice. We disagree.

It is unclear from the record whether the jury could view Reese's shackles at other
times during the trial. According to the PCR trial transcript, this question was not
specifically asked and the PCR court operated under the assumption the shackles
were not visible at other times based on the general practice of the courts to
minimize such exposure when cuffs are necessary. However, in this case, Gray
referenced shackles in his opening statement, and when Reese rose from the
defense table, her perhaps previously unseen hands and feet were in shackles
which she then wore on her walk to and from the witness stand and during her
testimony. Furthermore, in this particular case, the charges stem from Reese's
allegedly violent conduct. The shackles could have suggested the court was
concerned she would experience a violent outburst, or more problematically, their
appearance after opening statements could imply Reese exhibited some conduct
between opening statements and the beginning of testimony that necessitated
shackling. See United States v. Bell, 819 F.3d 310, 321-22 (7th Cir. 2016)
("Consistent with the presumption of innocence, a defendant has a right to appear
in front of a jury free from physical restraints, as such restraints pose a danger,
inter alia, that the jury will view the defendant as both dangerous and guilty.");
Deck, 544 U.S. at 630-31 ("Visible shackling undermines the presumption of
innocence and the related fairness of the factfinding process."). Consequently, the
potential impact on the jury was far greater than the PCR court's order suggests.

With respect to the evidence, this case is distinguishable from Humbert. The
evidence that Reese confronted Victim about harassing her daughter was admitted
and uncontroverted, but testimony regarding the extent and severity of her conduct
was less so. In some cases, eyewitness testimony that a defendant kicked and
stomped a victim may amount to overwhelming evidence of guilt, particularly
under the hand-of-one-hand-of-all theory. However, this particular case was
permeated with allegations that a first altercation, described alternatively as
"brutal" and getting some "licks" in, was the cause of Victim's death and the
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second confrontation was exaggerated to draw suspicion away from Brooks. None
of the witnesses spoke to police until three days after Victim's death and after
Brooks had been arrested. According to Reese, she yelled at Victim, attempted to
kick him, threw the chair out of anger, and then her brother showed up to calm her
down. Victim's DNA was found on the metal chair, but the State's expert could not
say with certainty how that DNA got there, and the testing could not confirm
Victim's blood was on the chair.

Based on the specific facts of this case and the impact of counsel's error, we
conclude Reese has demonstrated prejudice. Therefore, based on all of the
foregoing, the PCR court's order is

REVERSED AND REMANDED.’

VINSON, J. and LOCKEMY, A.J., concur.

? Because we grant Reese's petition based on the shackling issue, we decline to
fully address the issue of Sgt. Pegram's statement. Futch v. McAllister Towing of
Georgetown, Inc., 335 S.C. 598, 613, 518 S.E.2d 591, 598 (1999) (declining to reach
an issue presented on appeal when a prior issue was dispositive). However,
because the case is remanded, we note that statements regarding "guilt" are
inappropriate as they will in most cases invade the province of the jury,
particularly from law enforcement in whom a jury may place more trust or
influence. Richmond v. Tecklenberg, 302 S.C. 331, 334,396 S.E.2d 111, 113 (Ct.
App. 1990) ("The general rule is that opinion testimony which is determinative of
the ultimate fact in issue should be excluded as an invasion of the province of the
factfinder.").
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MCDONALD, J.: In this action arising from a motor vehicle accident, Gerald
Nelson argues the circuit court erred in failing to charge the jury regarding its
obligation to disregard insurance coverage both before and after the jury sent a
note stating, "We need to know what insurance has been paid for/from both
parties." Nelson further challenges the circuit court's denial of his post-trial motion
for a new trial absolute or new trial nisi additur. We affirm.

Facts and Procedural History

In January 2016, Nelson was driving on Longs Pond Road in Lexington County;
Christopher S. Harris was behind him in an 11,000-pound rollback tow truck
owned by Charles L. Baughman, Sr., d/b/a K&B Towing, LLC (K&B Towing).
When Nelson stopped at a red light behind several other vehicles, Harris failed to
stop and crashed into the rear of Nelson's sedan. This caused a chain reaction—the
tow truck pushed Nelson's car into the vehicle in front of Nelson's and that vehicle
then collided with yet another vehicle. Nelson was taken by ambulance to Prisma
Health Baptist Parkridge Hospital. He also saw his primary care physician, Dr.
Cory Hunt, who ordered X-rays and an MRI, prescribed medication and physical
therapy, and instructed Nelson to stay home from work.

Nelson missed ten weeks of work after the accident and testified at trial that he was
not as productive when he returned to work as he had been prior to the collision.
He incurred $8,008.58 in medical bills, claimed $11,000 to $12,000 in lost wages,
and described his inability to participate in activities he once enjoyed due to the
pain and discomfort he now experiences. Nelson explained he hoped to seek
additional treatment with a neurologist but was unable to afford the initial payment
required to begin treatment. However, on cross-examination, Nelson admitted he
"probably" told his physical therapist on April 7, 2016, "I'm doing great, man,
nothing to complain about." Finally, Nelson admitted he had not received further
treatment since Dr. Hunt released him to return to work on April 8, 2016.

In his video deposition, Dr. Hunt testified he examined Nelson's injuries and
ordered him to stay home from work. At a February 19, 2016 follow-up
appointment, Dr. Hunt released Nelson to return to work at Nelson's request;
however, Nelson "could not make it through the first day" because he could not
keep up with the lifting and unloading of the frozen food cases. When Nelson's
straight leg test at a subsequent appointment indicated a "persistence of back pain,"
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Dr. Hunt ordered an MRI and again instructed Nelson to remain home from work.
After an MRI indicated "arthritis, lumbar spondylolysis, and central disc herniation
at L4-L5, pushing a little more on the L5 nerves and more on the right than on the
left," Nelson began physical therapy. Dr. Hunt testified the ten-week period
Nelson remained out of work was reasonable and necessary based on his diagnosis
and course of treatment. He further stated the odds were "no greater than 50
percent" that Nelson's back condition caused a disc bulge at L4-5 to become a
symptomatic disc herniation. And, although Dr. Hunt admitted he previously
treated Nelson in 2013 and prescribed naproxen for "back pain and joint pain," he
opined to a reasonable degree of medical certainty that "the wreck caused Mr.
Nelson to become symptomatic, to start having pain in his back."

Baughman testified that at the time of the accident, K&B Towing used turbo diesel
tow trucks with a rollback. He believed Harris used all of the training and
knowledge he received during his CDL training in operating the trucks. When
Nelson's counsel questioned whether "anyone off the street can operate a tow truck
that is as large as yours without any special training," Baughman responded, "Not
without training. There's not an insurance company [anywhere] that would touch
them. You cannot insure them."

After the defense rested, the court held an informal, off-the-record charge
conference in chambers. Nelson requested several charges, including a lengthy
proposed instruction specifically forbidding consideration of liability insurance,
which the court declined to give but marked as a court's exhibit. The circuit court
provided counsel with copies of its proposed jury instructions following closing
arguments, and the parties agreed the revised instructions were "consistent with
what [they] discussed and what [the court] decided in chambers." After charging
the jury, the court asked if counsel had "any additional changes or exceptions,
objections to the charge." The attorneys responded, "No, Your Honor."

During deliberations, the jury sent out a note stating it "needed to know what
insurance has paid for/from both parties." At this time, Nelson renewed his request
for the proposed charge instructing the jury that it could not consider insurance
coverage. Again, the circuit court declined to give the requested charge and
responded to the question by reminding the jury, "You are to consider only the
evidence presented during this trial." Ultimately, the jury returned a verdict for
Nelson, awarding actual damages of $18,500. Nelson filed a post-trial motion for
a new trial absolute or new trial nisi additur. The circuit court denied the motion,
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finding the evidence supported the jury's verdict and the verdict was neither
inadequate nor insufficient.

Law and Analysis
I. Jury Charge

Nelson argues the circuit court erred when it failed during its general charge to
instruct the jury regarding its obligation to disregard the existence of liability
insurance and again during deliberations when the jury raised a specific question
asking to hear about any insurance payments. We disagree.

"When reviewing a jury charge for alleged error, an appellate court must consider
the charge as a whole in light of the evidence and issues presented at trial." Welch
v. Epstein, 342 S.C. 279, 311, 536 S.E.2d 408, 425 (Ct. App. 2000). "An appellate
court will not reverse the trial court's decision regarding jury instructions unless the
trial court committed an abuse of discretion." Cole v. Raut, 378 S.C. 398, 404, 663
S.E.2d 30, 33 (2008). "An abuse of discretion occurs when the trial court's ruling
is based on an error of law or is not supported by the evidence." Id. "Where a
request to charge is timely made and involves a controlling legal principle, a
refusal by the trial judge to charge the request constitutes reversible error."
Fairchild v. S.C. Dep't of Transp., 398 S.C. 90, 104, 727 S.E.2d 407, 414 (2012)
(quoting Ross v. Paddy, 340 S.C. 428,437, 532 S.E.2d 612, 617 (Ct. App. 2000)).
However, "[1]t is not error for the trial judge to refuse a specific request to charge
when the substance of the request is included in the general instructions."
Burroughs v. Worsham, 352 S.C. 382, 391-92, 574 S.E.2d 215, 220 (Ct. App.
2002). "To warrant reversal, the refusal to give a requested jury charge must be
both erroneous and prejudicial." Fairchild, 398 S.C. at 104, 727 S.E.2d at 414.

Rule 51 of the South Carolina Rules of Civil Procedure provides:

At the close of the evidence or at such earlier time during
the trial as the court reasonably directs, any party may
file written requests that the court instruct the jury on the
law as set forth in the requests. The court shall inform
counsel of its proposed action upon the requests prior to
their arguments to the jury, but the court shall instruct the
jury after the arguments are completed. No party may
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assign as error the giving or the failure to give an
instruction unless he objects thereto before the jury
retires to consider its verdict, stating distinctly the matter
to which he objects and the grounds for his objection.
Opportunity shall be given to make the objection out of
the hearing of the jury.

However, Rule 51 "does not require that the objection to a charge be renewed after
the charge is given and prior to the jury's retiring to deliberate. Instead, it only
requires an objection on the record, opportunity for discussion, and a specific
ruling by the trial court on the jury charge issue." Dixon v. Ford, 362 S.C. 614,
625, 608 S.E.2d 879, 885 (Ct. App. 2005).

Respondents urge us to find that Nelson failed to preserve his jury charge
argument. But our review of the record reveals that during the in camera charge
conference, Nelson asked the court to instruct the jury that it could not consider
insurance coverage. Although the court declined to give this charge, it marked
Nelson's lengthy request, titled "Forbidding the Consideration of Insurance
Coverage," as a court's exhibit. Then, after closing arguments, the court provided
copies of its proposed instructions, which the attorneys agreed were "consistent
with what [they] discussed and what [the court] decided in chambers."

While Nelson never argued on the record that he believed the passing reference to
insurance in the testimony he elicited from Baughman encouraged the jury to
improperly discuss insurance during deliberations, we note the circuit court
conducted the charge conference in chambers. Thus, to the extent additional
discussion of Baughman's testimony or the requested instruction may have
occurred, it is not in the record.! However, the circuit court marked three court's
exhibits, one of which is Nelson's proposed jury charge, and ruled as follows:

All right. We're on the record and we've had an informal
charge conference back in chambers. The request to
charge—there were several requests by the Plaintiff that

! Pretrial, the circuit court granted Respondents' motion in limine seeking to
prohibit the use of the word "insurance" at trial despite Nelson's effort to introduce
evidence of the insurance company's role in approving K&B Towing's listed
drivers.
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the Court decided not to charge and suggested to them [to
have] their request marked as a Court's exhibit for the
record to be complete. We're making the changes that I
agreed to make and I'll let the lawyers see the charge
after closing just to make sure that everything's in there
that needs to be in there.

Later, upon receipt of the jury's question about insurance, Nelson did not argue
Baughman's references to "not an insurance company nowhere [sic]" or his ability
(or inability) to insure his trucks influenced the jury, but he did renew his request
for the specific instruction forbidding the jury from considering insurance.
Moreover, in his post-trial motion, Nelson argued in general terms that the jury
improperly considered insurance, resulting in a verdict lower than Nelson believed
the evidence merited.

We are unable to look back to the specific discussion during the charge conference
as it was conducted in chambers and off the record. Cf. Busillo v. City of North
Charleston, 404 S.C. 604, 608—09, 745 S.E.2d 142, 145 (Ct. App. 2013) ("Because
the trial court acknowledged the city's pretrial objection, we look back to that
discussion as part of the context from which the trial court could have understood
any specific ground for the city's objection."). Still, although there was little
argument upon receipt of the jury's note, the circuit court stated again on the record
that it declined to give Nelson's requested insurance charge and asked Nelson's
counsel whether she would like to have the charge marked as a court's exhibit.
Nelson's counsel responded, "Yes, Your Honor. It's already been marked. We're
renewing our desire to have it charged." The circuit court then explained, "Very
good. And I've indicated, which I've already done, I've written on their note, "You
are to consider only the evidence presented during this trial."" Accordingly, we
find Nelson's argument addressing the requested instruction is preserved for our
review.?

On the merits, we find the court's general charge as well as the answer it provided
in response to the jury's question adequately addressed the substance of the request.
See Burroughs, 352 S.C. at 391-92, 574 S.E.2d at 220 ("It is not error for the trial

2 A better practice would be to conduct the charge conference on the record in the
courtroom or, at a minimum, to reassert the arguments made in chambers for the
record once the court and counsel return to the courtroom.
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judge to refuse a specific request to charge when the substance of the request is
included in the general instructions.). The circuit court charged the jury:

As a trial Judge, it has been my responsibility to preside
over the trial of this case and I also have the duty to rule
on the admissibility of the evidence offered during this
trial. You are to consider only the evidence before you.
If there was any testimony ordered stricken from the
record during this trial, you must disregard that

testimony. You are to consider only the testimony which
has been presented from this witness stand, any exhibits
which have been made a part of the record in this case,
and any stipulations of counsel.

I have the additional duty to charge you the law that
applies to this case. It is your duty as jurors to accept and
apply the law as I now state it to you. If you think you
have any idea as to what the law is or what the law ought
to be and it does not agree with what I tell you the law is,
you must forget your idea because you are sworn to accept
the law and apply the law exactly as I state it to you.

Although Baughman referenced insurance when responding to Nelson's question
about the training his drivers receive, no witness testified as to—or in any way
referenced—a payment by any insurance company. Additionally, Nelson neither
moved to strike Baughman's testimony nor made any argument on the record
before the circuit court as to Baughman's comments. Under these circumstances,
where insurance was not the focus of the testimony and there was no reference to
an insurance payment, we cannot say the circuit court abused its discretion in
declining Nelson's request for a specific instruction forbidding the jury from
considering insurance coverage or by simply instructing the jury to limit its
consideration to the trial evidence.

Furthermore, we are unable to see how Nelson was prejudiced by the circuit court's
refusal to give the requested charge. See Fairchild, 398 S.C. at 104, 727 S.E.2d at
414 ("To warrant reversal, the refusal to give a requested jury charge must be both
erroneous and prejudicial."). The jury heard Nelson's testimony that he incurred

68



medical bills in the amount of $8,008.58, had approximately $11,000 to $12,000 in
lost wages, and is unable to enjoy activities he enjoyed prior to the accident. And,
although Nelson testified he wanted to seek additional treatment from a neurologist
but could not afford the required up-front payment, the jury also heard him admit
on cross-examination that he had not sought treatment since Dr. Hunt released him
to return to work in April 2016, almost four years before his January 2020 jury
trial. Finally, the damages related to the lost wage claim were hotly disputed—
Nelson's W-2s from 2015 to 2018 were admitted into evidence and showed a
$3,389.00 decrease in his 2016 wages. Thus, evidence supports Respondents'
argument that the verdict was well within the range of the trial evidence.

II. Motion for New Trial Absolute or New Trial Nisi Additur

Nelson next argues the circuit court erred in denying his motion for a new trial
absolute or nisi additur because the verdict, the jury's question, and other factors
demonstrate the jury was influenced by improper considerations, such as the
existence of insurance. We disagree.

The trial court alone has the power to grant a new trial nisi when it "finds the
amount of the verdict to be merely inadequate or excessive." O'Neal v. Bowles,
314 S.C. 525, 527,431 S.E.2d 555, 556 (1993); see also Carson v. CSX Transp.,
Inc., 400 S.C. 221, 241, 734 S.E.2d 148, 158-59 (2012) (noting appellate court's
"abuse of discretion standard for reviewing a circuit court's decision to deny a new
trial nisi additur"). However, "[1]f the amount of the verdict is grossly inadequate
or excessive so as to be the result of passion, caprice, prejudice, or some other
influence outside the evidence, the trial judge must grant a new trial absolute." /d.
at 241, 734 S.E.2d at 159 (quoting O'Neal, 314 S.C. at 527, 431 S.E.2d at 556).

Relying on Dillion v. Frazier, 383 S.C. 59, 678 S.E.2d 251 (2009), Waring v.
Johnson, 341 S.C. 248, 533 S.E.2d 906 (Ct. App. 2000), and Sullivan v. Davis, 317
S.C. 462, 454 S.E.2d 907 (Ct. App. 1995), Nelson argues the jury was motivated
by improper considerations in returning a verdict of only $18,500 in actual
damages. While these cases also involved plaintiffs injured in motor vehicle
accidents, their facts—and verdicts—differ markedly from the facts and verdict
here.?

3 See Dillon, 383 S.C. at 65, 678 S.E.2d at 253 (holding the circuit court erred in
denying the plaintiff's motion for a new trial because "[t]he jury's award of $6,000
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It would be possible to interpret the evidence in this case to find Nelson's economic
damages totaled $11,397.58, including $8,008.58 in medical bills and $3,389.00 in
lost wages as reflected by his 2015 and 2016 W-2s. Nelson presented no medical
evidence of future impairment, and his claims of ongoing pain and suffering were
contradicted by evidence that he had returned to work, had not received treatment
since April 2016, and told his physical therapist around that same time that he was
"great" and had "nothing to complain about." For these reasons—and despite the
jury's insurance inquiry—we are unable to find the verdict demonstrates the jury
failed to follow the court's instruction to "consider only the evidence presented
during this trial."

Because the undisputed medical bills and disputed lost wages figure can be
accounted for within the jury's $18,500 verdict and the trial evidence supports the
jury's award, we find the circuit court did not abuse its discretion in denying
Nelson's motion for a new trial nisi additur or new trial absolute.

Conclusion

Based on the foregoing and mindful of our standard of review, the order of the
circuit court is

in the face of over $30,000 in undisputed damages is grossly inadequate and
demonstrates that the verdict was actuated by improper motivation"); Waring, 341
S.C. at 260, 533 S.E.2d at 912 (finding the circuit court properly granted a new
trial nisi additur because "[t]he jury failed to consider Waring's pain and suffering
in reaching its verdict . . . . and, unfortunately, [she] will most likely suffer pain for
the remainder of her life"); Sullivan, 317 S.C. at 465-67, 454 S.E.2d at 909-11
(holding the circuit court erred in denying a new trial absolute because the $20,000
verdict was "not rationally supported by the evidence," including medical bills
totaling $131,157.61 and economic loss of approximately $100,000); see also
Dunn v. Charleston Coca-Cola Bottling Co., 311 S.C. 43, 45, 426 S.E.2d 756, 758
(1993) (granting a new trial after improper voir dire interjected issue of insurance
into the trial but distinguishing instances "where through inadvertence a comment
is made inferring that a defendant is covered by liability insurance"); Rule 411,
SCRE ("Evidence that a person was or was not insured against liability is not
admissible upon the issue whether the person acted negligently or otherwise
wrongfully.").
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AFFIRMED.

THOMAS and HEWITT, JJ., concur.
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