OPINIONS
OF

THE SUPREME COURT
AND

COURT OF APPEALS
OF

SOUTH CAROLINA

ADVANCE SHEET NO. 38
September 24, 2014
Daniel E. Shearouse, Clerk
Columbia, South Carolina
www.sccourts.org

1

CONTENTS
THE SUPREME COURT OF SOUTH CAROLINA
PUBLISHED OPINIONS AND ORDERS
27447 - The State v. Desmond J. Sams

12

Order - Re: Amendment to Rule 407, SCACR

26

UNPUBLISHED OPINIONS
None
PETITIONS – UNITED STATES SUPREME COURT
27303 - The State v. Billy Wayne Cope

Pending

27317 - Ira Banks v. St. Matthew Baptist Church

Pending

27358 - The State v. Quashon Middleton

Pending

27362 - Ann Coleman v. Mariner Health Care

Pending

US SUPREME COURT - EXTENSION
OF TIME TO FILE A PETITION FOR A WRIT OF CERTIORARI
Granted until November 22,

2010-173586 - Bayan Aleksey v. State
2014

PETITIONS FOR REHEARING
27420 - Ashley II of Charleston, LLC. v. PCS Nitrogen, Inc.

Pending

27422 - Shannon Ranucci v. Corey Crain

Pending

27423 - Vicki Wilkinson v. East Cooper

Pending
2

27427 - Patricia Brouwer v. Sisters of Charity Providence Hospital

Pending

27431 - In the Matter of Alma C. Defillo

Pending

27436 - Clifford C. Hansen v. Fields Company, LLC

Pending

27439 - The State v. Bentley Collins

Pending

27440 - Stephen C. Whigham v. Jackson Dawson Comm.

Pending

27442 - Shaul Levy v. Carolinian

Pending

27444 - In the Matter of the Care and Treatment of Vincent N. Way

Pending

2014-MO-022 - Travelers Property v. Senn Freight

Pending

2014-MO-034 - Barbara Clark v. Fred Henderson Moore

Pending

3

The South Carolina Court of Appeals
PUBLISHED OPINIONS
None
UNPUBLISHED OPINIONS
2014-UP-325-Madeleine R. Arata and Kenneth C. Arata v. Village West Owners'
Association d/b/a Village West Horizontal Property Regime
(Opinion originally filed August 20, 2014; Withdrawn, Substituted, and Refiled
September 24, 2014)
2014-UP-333-Branch Banking and Trust Company v. Wilton H. Cain and
Cassandra Durrah-Cain
2014-UP-334-State v. Fred Woodrow Cribb
2014-UP-335-State v. Charlie Belser
2014-UP-336-Liling Sun v. Joseph Sun
2014-UP-337-State v. Elizabeth M. Dinkins
2014-UP-338-State v. Juan Arroyo
2014-UP-339-State v. Cornelius Jerome Staggers, Jr.
2014-UP-340-State v. Anthony Willis, Jr.
2014-UP-341-In the matter of the care and treatment of Alphonso Haynesworth
2014-UP-342-State v. Halden Lamont Hollman
2014-UP-343-State v. Derrick A. McIlwain
2014-UP-344-State v. Breon Jacoby Mayers

4

PETITIONS FOR REHEARING
5219-Moorhead Construction Inc. et al. v. Pendleton Station et al.

Pending

5241-Richard A. Fisher v. Shipyard Village Council

Pending

5246-State v. Jason Alan Johnson

Pending

5248-Demetrius Mack v. Leon Lott

Denied 09/18/14

5250-Precision Walls v. Liberty Mutual Fire Ins.

Pending

5251-State v. Michael Wilson Pearson

Pending

5252-State v. Daisy Lynne Mimms

Pending

5253-Sierra Club v. SCDHEC and Chem-Nuclear Systems, Inc.

Pending

5254-State v. Leslie Parvin

Pending

5256-James D. Fowler v. Nationwide Mutual

Pending

5257-State v. Jefferson Perry

Pending

5258-State v. Wayne Stewart Curry

Denied 09/18/14

5259-State v. Victor A. White

Denied 09/18/14

5261-State v. Roderick Pope

Pending

5264-Prakash Solanki v. Wal-Mart

Pending

5265-State v. Wayne McCombs

Denied 09/18/14

5266-State v. Anthony K. Blakney

Pending

5267-Steve Bagwell v. State

Pending

2014-UP-215-Yossi Haina v. Beach Market, LLC

Pending

2014-UP-224-State v. James E. Wise

Pending
5

2014-UP-235-Rest Assured, LLC v. SCDEW

Pending

2014-UP-240-Robert A. Warren, Jr. v. State

Pending

2014-UP-255-Loretta Katzburg v. Peter Katzburg

Pending

2014-UP-270-Progressive Northern Ins. v. Stanley Medlock

Pending

2014-UP-299-Lucille Smith v. The Heirs at law of Benjamin Days

Pending

2014-UP-304-State v. Tawanda Allen

Denied 09/18/14

2014-UP-305-Tobacco Merchant v. City of Columbia Zoning

Denied 09/18/14

2014-UP-306-Yadkin Valley v. Oaktree Homes

Denied 09/18/14

2014-UP-317-Cherry Scott v. Heritage Healthcare

Denied 09/18/14

2014-UP-318-Linda Johnson v. Heritage Healthcare

Pending

2014-UP-323-SCDSS v. Rubi Bertaud-Cabrera

Denied 09/18/14

2014-UP-324-State v. Randy Jarrod Crosby

Pending

2014-UP-325-Madeleine Arata v. Village West Owners

Denied 09/24/14

2014-UP-326-Bernard Bagley v. SCDPPPS

Pending

PETITIONS-SOUTH CAROLINA SUPREME COURT
4909-North American Rescue v. Richardson

Pending

4960-Justin O'Toole Lucey et al. v. Amy Meyer

Pending

4975-Greeneagle Inc. v. SCDHEC

Denied 09/11/14

4979-Major v. City of Hartsville

Pending

5008-Willie H. Stephens v. CSX Transportation

Pending

5019-John Christopher Johnson v. Reginald C. Lloyd et al.

Pending

6

5022-Gregory Collins v. Seko Charlotte and Nationwide Mutual

Pending

5025-State v. Randy Vickery

Denied 09/11/14

5031-State v. Demetrius Price

Pending

5052-State v. Michael Donahue

Pending

5055-Hazel Rivera v. Warren Newton

Pending

5077-Kirby L. Bishop et al. v. City of Columbia

Pending

5078-Estate of Livingston v. Clyde Livingston

Pending

5092-Mark Edward Vail v. State

Pending

5099-Roosevelt Simmons v. Berkeley Electric

Pending

5112-Roger Walker v. Catherine Brooks

Pending

5118-Gregory Smith v. D.R. Horton

Pending

5119-State v. Brian Spears

Denied 09/11/14

5140-Bank of America v. Todd Draper

Pending

5151-Daisy Simpson v. William Simpson

Pending

5152-Effie Turpin v. E. Lowther

Pending

5156-State v. Manuel Marin

Pending

5160-State v. Ashley Eugene Moore

Pending

5175-State v. Karl Ryan Lane

Pending

5176-Richard A. Hartzell v. Palmetto Collision, LLC

Pending

5191-Jacqueline Carter v. Verizon Wireless

Pending

5193-Israel Wilds v. State

Pending

7

5195-Laura Riley v. Ford Motor Company

Pending

5196-State v. James Anderson

Pending

5197-Gladys Sims v. Amisub

Pending

5198-State v. Julia Gorman and Robert Palmer

Pending

5199-State v. Antonio Scott

Granted 09/11/14

5200-Tynyasha Horton v. City of Columbia

Pending

5201-Phillip Grimsley v. SLED

Pending

5203-James Teeter v. Debra Teeter

Pending

5209-State v. Tyrone Whatley

Pending

5214-State v. Alton W. Gore, Jr.

Pending

5217-H. Eugene Hudson v. Mary Lee Hudson

Pending

5224-State v. Alex Lorenzo Robinson

Pending

5227-State v. Frankie Lee McGee

Pending

5230-State v. Christopher L. Johnson

Pending

5231-Centennial Casualty v. Western Surety

Pending

2011-UP-502-Heath Hill v. SCDHEC and SCE&G

Pending

2012-UP-078-Seyed Tahaei v. Sherri Tahaei

Pending

2012-UP-081-Hueble v. Vaughn

Pending

2012-UP-133-Kenneth Lee Holbert, Jr. v. S.C. State Board for
Technical and Comprehensive Education

Denied 09/11/14

2012-UP-276-Regions Bank v. Stonebridge Development et al.

Pending

2012-UP-312-State v. Edward Twyman

Pending
8

2012-UP-351-State v. Kevin J. Gilliard

Pending

2012-UP-433-Jeffrey D. Allen v. S.C. Budget and Control Bd.
Employee Insurance Plan et al.

Pending

2012-UP-479-Elkachbendi v. Elkachbendi

Pending

2012-UP-502-Hurst v. Board of Dentistry

Pending

2012-UP-552-Virginia A. Miles v. Waffle House

Pending

2012-UP-577-State v. Marcus Addison

Pending

2012-UP-600-Karen Irby v. Augusta Lawson

Pending

2012-UP-603-Fidelity Bank v. Cox Investment Group et al.

Pending

2012-UP-658-Palmetto Citizens v. Butch Johnson

Pending

2012-UP-663-Carlton Cantrell v. Aiken County

Pending

2013-UP-015-Travelers Property Casualty Co. v. Senn Freight

Pending

2013-UP-062-State v. Christopher Stephens

Pending

2013-UP-066-Dudley Carpenter v. Charles Measter

Pending

2013-UP-071-Maria McGaha v. Honeywell International

Pending

2013-UP-081-Ruth Sturkie LeClair v. Palmetto Health

Pending

2013-UP-090-JP Morgan Chase Bank v. Vanessa Bradley

Pending

2013-UP-127-Osmanski v. Watkins & Shepard Trucking

Pending

2013-UP-147-State v. Anthony Hackshaw

Pending

2013-UP-158-CitiFinancial v. Squire

Pending

2013-UP-188-State v. Jeffrey A. Michaelson

Pending

9

2013-UP-251-Betty Jo Floyd v. Ken Baker Used Cars

Pending

2013-UP-257-Matter of Henson (Woods) v. Breakfield

Pending

2013-UP-288-State v. Brittany Johnson

Granted 09/11/14

2013-UP-290-Mary Ruff v. Samuel Nunez

Pending

2013-UP-297-Greene Homeowners v. W.G.R.Q.

Pending

2013-UP-310-Westside Meshekoff Family v. SCDOT

Pending

2013-UP-322-A.M. Kelly Grove v. SCDHEC

Pending

2013-UP-358-Marion L. Driggers v. Daniel Shearouse

Pending

2013-UP-424-Lyman Russell Rea v. Greenville Cty.

Pending

2013-UP-435-State v. Christopher Spriggs

Pending

2013-UP-442-Jane AP Doe v. Omar Jaraki

Pending

2013-UP-461-Ann P. Adams v. Amisub of South Carolina Inc.

Pending

2013-UP-489-F.M. Haynie v. Paul Cash

Pending

2014-UP-013-Roderick Bradley v. The State

Pending

2014-UP-020-Joseph Marshall v. Carrie Marshall

Pending

2014-UP-034-State v. Benjamin J. Newman

Pending

2014-UP-047-State v. Sam Harold Smith

Pending

2014-UP-056-In the matter of the care and treatment of P. Guess

Pending

2014-UP-074-Tim Wilkes v. Horry County

Pending

2014-UP-082-W. Peter Buyck v. Williams Jackson

Pending

2014-UP-087-Moshtaba Vedad v. SCDOT

Pending

10

2014-UP-088-State v. Derringer Young

Pending

2014-UP-091-State v. Eric Wright

Pending

2014-UP-094-Thaddeus Segars v. Fidelity National

Pending

2014-UP-103-State v. David Vice

Pending

2014-UP-113-State v. Jamaal Hinson

Pending

2014-UP-114-Carolyn Powell v. Ashlin Potterfield

Pending

2014-UP-121-Raymond Haselden v. New Hope Church

Pending

2014-UP-122-Ayree Henderson v. State

Pending

2014-UP-128-3 Chisolm Street v. Chisolm Street

Pending

2014-UP-132-State v. Ricky S. Bowman

Pending

2014-UP-143-State v. Jeffrey Dodd Thomas

Pending

2014-UP-159-City of Columbia v. William K. Wilson

Pending

2014-UP-167-State v. David G. Johnson

Pending

2014-UP-172-Willie Rogers v. Charles Carr

Pending

2014-UP-173-Reda Reilly v. Kevin Reilly

Pending

2014-UP-178-State v. Anthony R. Carter

Pending

2014-UP-180-State v. Travas D. Jones

Pending

2014-UP-183-Allison Johnson v. Russell Johnson

Pending

2014-UP-187-State v. Mark Peters

Pending

2014-UP-192-Lawrence Terry v. Allen University

Pending

11

THE STATE OF SOUTH CAROLINA
In The Supreme Court
The State, Respondent,
v.
Desmond J. Sams, Petitioner.
Appellate Case No. 2011-195886

ON WRIT OF CERTIORARI TO THE COURT OF APPEALS

Appeal From Colleton County
The Honorable Perry M. Buckner, Circuit Court Judge

Opinion No. 27447
Heard October 2, 2013 – Filed September 24, 2014

AFFIRMED
Tristan M. Shaffer, of Myrtle Beach, and Appellate
Defender Susan Barber Hackett, of Columbia, for
Petitioner.
Attorney General Alan McCrory Wilson and Assistant
Attorney General Mark Reynolds Farthing, both of
Columbia, for Respondent.
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JUSTICE BEATTY: Desmond J. Sams was convicted of voluntary
manslaughter after he strangled the victim, Jake Frazier, during an altercation.
Sams appealed, arguing the circuit court erred in denying his request to instruct the
jury on involuntary manslaughter. The Court of Appeals affirmed. State v. Sams,
Op. No. 2011-UP-205 (S.C. Ct. App. filed May 4, 2011). This Court granted
Sams's petition for a writ of certiorari. We affirm.
I. FACTS
In the early morning hours of April 12, 2008, Sams and Lisa Strickland,
along with Frazier and Stephanie Ballard, were all drinking at Strickland's
residence in Walterboro when a dispute suddenly occurred between Sams and
Frazier.1 During the ensuing struggle, Sams managed to get on top of Frazier, who
was lying face down on the floor. Sams locked his arm around Frazier's neck
while lying on top of him. According to Ballard and Strickland, Frazier repeatedly
stated that he could not breathe and he asked Sams to let him go. Frazier also told
Sams that he had children. Sams, however, refused to release Frazier, so Ballard
and Strickland tried unsuccessfully to get Sams to release his chokehold. Sams
allegedly struck Ballard several times when she tried to separate the two men.
Around 4:36 a.m., Strickland made the last of several calls to 911 to report the
fight and to request police assistance.
Steve Dunn, a supervisor at the Colleton County Sheriff's Department, was
dispatched at 4:38 a.m., and he arrived at the scene around 4:46 a.m., some ten
minutes after the last call for help was made. He was met on the porch by
Strickland, who told the officer, "They're in here," and led him to a bedroom on the
right side of the trailer. The officer observed two men lying face down on the
floor, one on top of the other. According to the officer, he drew his taser and
ordered the man on top, Sams, to "Get off of him." However, Sams did not release
his grip on Frazier, who was not moving. The officer ordered Sams to get up a
second time, and Sams responded, "No, he'll want to fight." The officer then
ordered Sams a third time to get up.

1

The parties apparently were couples. Frazier and Ballard were in a relationship
and had a son. Sams and Strickland had gone out a couple of times. Sams and
Frazier were cousins. According to the women, the physical altercation began
when Sams allegedly touched Ballard inappropriately.
13

At that point, Sams released Frazier and stood up. When Sams got up, the
officer observed Sams's "arms [had been] wrapped around the neck area of the
victim" in an "arm lock." Frazier was unresponsive and remained face down on
the floor. The officer handcuffed Sams and asked Strickland and Ballard to pull
Frazier away from the wall and to roll him over on his back.
The officer noticed Frazier "was not breathing" and that he "had a blue cast
to his skin." The officer noted Frazier had shown no signs of life and had never
made any movements.
Dr. Susan Presnell, a forensic pathologist, performed an autopsy and found
Frazier had a number of bruises and scratches in his neck area. She also observed
that he had bruises in the underlying muscles of his neck, as well as a number of
petechiae, or hemorrhages, in the lining of his eye and around the lining of his
eyelid, all of which were indicative of strangulation. Dr. Presnell determined
Frazier's cause of death to be asphyxiation, or lack of oxygen, due to strangulation.
Sams was indicted for murder for the choking death of Frazier. At trial, the
circuit court instructed the jury on murder, the lesser-included offense of voluntary
manslaughter, and self-defense. The circuit court declined Sams's request to
charge involuntary manslaughter. The jury found Sams guilty of voluntary
manslaughter.
Sams appealed, arguing the circuit court erred in denying his request to
charge the jury on involuntary manslaughter. The Court of Appeals affirmed. This
Court granted Sams's petition for a writ of certiorari.
II. STANDARD OF REVIEW
In criminal cases, appellate courts sit to review only errors of law. State v.
Baccus, 367 S.C. 41, 625 S.E.2d 216 (2006); State v. Wilson, 345 S.C. 1, 545
S.E.2d 827 (2001). Thus, an appellate court is bound by a trial court's factual
findings unless they are clearly erroneous. Wilson, 345 S.C. at 6, 545 S.E.2d at
829.
"The law to be charged to the jury is determined by the evidence presented
at trial." State v. Hill, 315 S.C. 260, 262, 433 S.E.2d 848, 849 (1993). The trial
court is required to charge a jury on a lesser-included offense if there is evidence
from which it could be inferred that the defendant committed the lesser, rather than
the greater, offense. State v. Drafts, 288 S.C. 30, 340 S.E.2d 784 (1986); see also
14

Dempsey v. State, 363 S.C. 365, 610 S.E.2d 812 (2005); State v. Gourdine, 322
S.C. 396, 472 S.E.2d 241 (1996).
"An appellate court will not reverse the trial [court]'s decision absent an
abuse of discretion." State v. Pittman, 373 S.C. 527, 570, 647 S.E.2d 144, 166
(2007). "An abuse of discretion occurs when the trial court's ruling is based on an
error of law or, when grounded in factual conclusions, is without evidentiary
support." Id. at 570, 647 S.E.2d at 166-67. "The refusal to grant a requested jury
charge that states a sound principle of law applicable to the case at hand is an error
of law." Id. at 570, 647 S.E.2d at 167.
In determining whether the evidence requires a charge on a lesser-included
offense, the Supreme Court must view the facts in the light most favorable to the
defendant. State v. Cole, 338 S.C. 97, 525 S.E.2d 511 (2000). The charge request
is properly rejected when there is no evidence tending to show the defendant was
guilty of the lesser offense. State v. Tucker, 324 S.C. 155, 478 S.E.2d 260 (1996);
State v. Cooney, 320 S.C. 107, 463 S.E.2d 597 (1995); State v. Gadsden, 314 S.C.
229, 442 S.E.2d 594 (1994).
III. LAW/ANALYSIS
On appeal, Sams contends the Court of Appeals erred in determining there
was no evidence to support a charge of involuntary manslaughter when he testified
that he was attacked by Frazier and he "unintentionally strangled his friend while
trying to restrain his friend." We disagree.
Sams was indicted for the offense of murder for killing Frazier by means of
choking. See S.C. Code Ann. § 16-3-10 (2003) (defining "murder" as "the killing
of any person with malice aforethought, either express or implied."). Voluntary
and involuntary manslaughter are both lesser-included offenses of murder. State v.
Williams, 399 S.C. 281, 731 S.E.2d 338 (Ct. App. 2012).
"Voluntary manslaughter is the unlawful killing of a human being in sudden
heat of passion upon sufficient legal provocation." Cole, 338 S.C. at 101, 525
S.E.2d at 513. "Both heat of passion and sufficient legal provocation must be
present at the time of the killing." Id. The sudden heat of passion need not
dethrone reason entirely or shut out knowledge and volition, but it must be such as
would naturally disturb the sway of reason and render the mind of an ordinary
person incapable of cool reflection and produce what may be called an
15

uncontrollable impulse to do violence. Id. at 101-02, 525 S.E.2d at 513 (citing
State v. Byrd, 323 S.C. 319, 474 S.E.2d 430 (1996)).
Involuntary manslaughter is defined as the unintentional killing of another
without malice while engaged in either (1) the commission of some unlawful act
not amounting to a felony and not naturally tending to cause death or great bodily
harm, or (2) the doing of a lawful act with a reckless disregard for the safety of
others. State v. Tucker, 324 S.C. 155, 478 S.E.2d 260 (1996); see also S.C. Code
Ann. § 16-3-60 (2003) (stating a person charged with involuntary manslaughter
may be convicted only upon a showing of criminal negligence, "defined as the
reckless disregard of the safety of others").
Sams's theory at trial was essentially self-defense. Sams testified that he did
not mean to kill Frazier and maintained he was just trying to restrain him to protect
himself during their fight. However, Sams admitted that he held his arm around
Frazier's neck and did not release his hold on him until the police officer arrived
and ordered him to get off of Frazier. It is undisputed that more than ten minutes
elapsed during this time.
In his appeal, Sams asserted the circuit court erred because the evidence
arguably supported a factual finding that he unintentionally killed Frazier while
acting in self-defense. The jury rejected Sams's argument of self-defense. The
Court of Appeals rejected this contention as well and affirmed. State v. Sams, Op.
No. 2011-UP-205 (S.C. Ct. App. filed May 4, 2011). The court observed Sams's
appellate brief was scant and did not articulate which definition of involuntary
manslaughter he believed was applicable, so it analyzed the case under both
definitions. Id., slip op. at *1.
On certiorari, Sams contends the Court of Appeals erred in finding there was
no evidence to support the charge of involuntary manslaughter because he testified
that he was attacked by his friend and unintentionally strangled his friend while
trying to restrain him. Sams argues he was entitled to the charge under either
definition of the offense.
As noted above, involuntary manslaughter is defined as the killing of
another without malice and unintentionally, while one is engaged in either (1) the
commission of some unlawful act not amounting to a felony and not naturally
tending to cause death or great bodily harm; or (2) the doing of a lawful act with a
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reckless disregard of the safety of others. Tucker, 324 S.C. at 170, 478 S.E.2d at
268.
At trial, defense counsel asked for a charge on involuntary manslaughter
because the killing was unintentional and Sams might have been criminally
negligent because, even if he wasn't really in danger, he believed that he was.
Criminal negligence is statutorily defined as a reckless disregard of the safety of
others. State v. Smith, 315 S.C. 547, 446 S.E.2d 411 (1994) (citing S.C. Code Ann.
§ 16-3-60).
As an initial matter, we agree with the Court of Appeals that Sams never
expressly asserted to the circuit court (or to the Court of Appeals) that his actions
were not of a type naturally tending to cause great bodily harm or death. Thus, we
conclude the Court of Appeals should not have considered the first definition of
involuntary manslaughter as it was not properly preserved.
To the extent Sams further claims on appeal to this Court that he did not
"intend" to kill the victim by choking him and intended only to restrain him but
was perhaps criminally negligent in doing so, we agree with the circuit court that
this bald assertion of Sams's intent, i.e., that he meant no harm to Frazier, is not
singularly dispositive of whether Sams is entitled to an instruction on involuntary
manslaughter. See Smith, 315 S.C. at 550, 446 S.E.2d at 413 (holding a murder
defendant, who was convicted of the lesser-included offense of voluntary
manslaughter, was not entitled to an instruction on involuntary manslaughter where
the only evidence was that the defendant acted intentionally in wielding a knife
during an argument in which he stabbed the victim; this Court stated whether the
defendant "intended" to harm the victim was irrelevant);2 see also State v. Lowe,
2

We cite Smith for our general observation that a defendant's assertion that he did
not intend to harm the victim does not, by itself, entitle the defendant to an
involuntary manslaughter instruction. While Smith did, as the dissent points out,
involve the use of a dangerous instrumentality, this fact is certainly not uncommon
in death cases, and we disagree that it somehow invalidates the proposition
espoused here, particularly where Smith and the cases footnoted by the dissent
contain no language limiting their application. To find otherwise would mean a
defendant could automatically obtain the instruction merely by making a selfserving statement as to his intent. Moreover, considering the fact that the
defendant locked his arms tightly around the victim's neck, resulting in death by
asphyxiation, we find the current appeal arguably involves a dangerous
17

318 S.W.3d 812, 820 (Mo. Ct. App. 2010) ("Generally, where the nature of the
defendant's attack on the victim is such that it only supports the inference that he
intended to kill or seriously injure the victim, the fact that the defendant denies an
intention to kill is not sufficient to require an instruction for a lesser degree of the
offense charged because the statements of [the] defendant are so unreasonable and
inconsistent with physical facts and the conduct of the defendant that they do not
support a finding of recklessness." (citing State v. Mason, 272 S.W.3d 257, 261
(Mo. Ct. App. 2010)); State v. Mason, 272 S.W.3d 257, 261 (Mo. Ct. App. 2008)
("Mason's disclaimer of any intent to kill the victim does not, in itself, require an
instruction on involuntary manslaughter.").
Even if Sams initially intended only to "restrain" Frazier, at some point,
when he maintained a chokehold on him for well over ten minutes, past the point
when the victim had stated he could not breathe and then became limp, Sams's
prolonged and continued hold on the victim's neck, until a responding officer
repeatedly ordered Sams to release his hold, was intentional and the type of
conduct that is highly likely to result in serious injury or death. We believe there is
undoubtedly a distinction to be made between restraining someone, which Sams
arguably did when he pinned Frazier down by lying on top of him, versus
maintaining a prolonged chokehold around someone's neck, which undeniably
carries with it the risk of serious harm within moments. The medical evidence also
indicates the severe nature of the altercation, as there were objective signs of
strangulation present, including bruising to the victim's neck and hemorrhages in
his eyes. Cf. People v. Leach, 939 N.E.2d 537, 549-51 (Ill. App. Ct. 2010)
(rejecting the defendant's assertion "that the evidence at best proved only the lesser
offense of involuntary manslaughter in that he only acted recklessly in choking [his
wife]"; the appellate court noted (1) it was "undisputed that [the] defendant
knowingly placed his hands on [his wife's] neck and exerted sufficient force to first
instrumentality, as one's hands or arms can, in certain circumstances, be deemed a
dangerous weapon. See, e.g., State v. Bennett, 328 S.C. 251, 262, 493 S.E.2d 845,
851 (1997) (stating "we have held, in the context of murder, that a hand or fist may
be considered a deadly weapon depending on the factual circumstances").
Although the dissent goes on to state "this case is more akin to cases where a
struggle between the defendant and victim led to the unintentional death of the
victim," the dissent itself then cites three cases, all of which involved a dangerous
instrumentality. Thus, we do not believe its contentions in this regard have
credence.
18

render her unconscious and eventually dead"; (2) that the time frame for the
choking incident, some three minutes, "created a strong probability of death or
great bodily harm" of which the defendant had to be aware; and (3) the probability
of harm was further supported by the medical evidence, which indicated continued
pressure can cause a loss of consciousness within ten to thirty seconds and death
within three to six minutes, and there were objective signs of strangulation,
including trauma to the neck and hemorrhages in both eyes).
Sams's actions in choking the victim to the point of unconsciousness and
then death ordinarily would be deemed unlawful under South Carolina law in the
absence of self-defense.3 Cf. Bozeman v. State, 307 S.C. 172, 414 S.E.2d 144
(1992) (stating the mere fact that the murder defendant had not aimed the pistol
prior to firing it did not support a charge on the lesser-included offense of
involuntary manslaughter, as firing a gun naturally intends to cause death or bodily
harm, and it also does not fall into the second category of involuntary
manslaughter because the defendant was not engaged in a lawful act; however,
evidence that the victim swung a knife at the defendant immediately prior to the
shooting supported a self-defense charge, which was given by the trial judge).
In State v. Pickens, 320 S.C. 528, 466 S.E.2d 364 (1996), the defendant was
convicted of voluntary manslaughter, and we rejected his contention that he had
acted lawfully but recklessly in defending himself and therefore was entitled to a
jury charge on involuntary manslaughter. Pickens admittedly shot a gun, but
asserted he had acted recklessly in his self-defense. We noted this case was
distinguishable from those involving self-defense and the failure to charge
voluntary manslaughter because in those cases a jury could "fail to find selfdefense, but could find sufficient legal provocation and heat of passion to conclude
the defendant was guilty of voluntary manslaughter." Id. at 532, 466 S.E.2d at
366. In Pickens, we concluded that under our definition of involuntary
3

Although the parties and the Court of Appeals variously estimated Sams
maintained his chokehold on Frazier for "over eight minutes" or "more than ten
minutes," it is undisputed that the last of several 911 calls came in at 4:36 a.m., at
which point Sams had already been lying on top of Frazier with his arms locked
around Frazier's neck for an indeterminate period, and Sams still had Frazier in a
chokehold when the officer arrived at the scene at 4:46 a.m. Thus, the choking
incident lasted well over ten minutes, long enough to cause serious harm, as
recognized by those present at the scene by the fact that they called 911.
19

manslaughter and in view of the facts alleged (the defendant and another person
began shooting in self-defense when they were rushed by a group of people outside
a Waffle House, resulting in two deaths and two others being injured), "the jury
could not find [the defendant] had acted lawfully without finding self-defense." Id.
at 532, 466 S.E.2d at 366-67.
Similarly, the Court of Appeals recently considered a defendant's assertion
that "the trial court erred by not charging involuntary manslaughter because under
his version of the facts, he unintentionally caused [the victim's] death when he
lawfully but recklessly performed a martial arts move in self-defense." State v.
Scott, 408 S.C. 21, 22, 757 S.E.2d 533, 534 (Ct. App. 2014). The Court of Appeals
found "no basis to conclude Scott acted recklessly in defending himself because
the circumstances Scott alleges to be reckless are the same circumstances that
justified his use of force." Id

We recognize there is authority for the proposition that "a self-defense
charge and an involuntary manslaughter charge are not mutually exclusive, as long
as there is any evidence to support both charges." State v. Light, 378 S.C. 641,
650, 664 S.E.2d 465, 470 (2008). However, the quintessential situation where
both involuntary manslaughter and self-defense have been justified involved
circumstances, as in Light, where there was evidence of the negligent handling of a
loaded gun or evidence that the defendant and the victim struggled over a weapon.
See id. at 648-49, 664 S.E.2d at 469 (citing case law stating these particular factual
scenarios support submission of both involuntary manslaughter and self-defense to
a jury). Undoubtedly, determining when multiple charges are appropriate turns on
the facts of each case, so there is no bright-line rule that can be universally applied.
Cf. State v. Williams, 400 S.C. 308, 317, 733 S.E.2d 605, 610 (Ct. App. 2012)
("not[ing] even though self-defense and accident charges are often mutually
exclusive, there is evidence in the record to support both charges").
In Light we concluded charges on involuntary manslaughter and self-defense
were warranted "under the particular facts of the case." Id. at 651, 664 S.E.2d at
470. We found "[a]lthough [the defendant] had inconsistent stories," there was
evidence the defendant was lawfully armed in self-defense where, according to the
defendant, he took a loaded gun from the victim because the victim was
threatening him with it, and there was evidence the defendant recklessly handled
the gun because it fired almost as soon as he took possession of it. Id. at 648, 664
S.E.2d at 468-69. Thus, "the jury [was] entitled to resolve the question of how the
shooting actually occurred." Id. at 651, 664 S.E.2d at 470. In doing so, we
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distinguished Pickens, noting in Pickens the defendant had admitted he
intentionally shot his gun, but maintained he did so while acting lawfully but
recklessly in defending himself, so he was not entitled to a charge on involuntary
manslaughter. Id. at 650, 664 S.E.2d at 469-70. Similarly, in the current appeal,
Sams argues that he acted lawfully in self-defense, but that he perhaps acted
excessively and recklessly in doing so. Under the facts presented, we agree with
the circuit court and the Court of Appeals that Sams was not entitled to an
instruction on involuntary manslaughter.
Sams's argument is tantamount to imperfect self-defense. See 40 C.J.S.
Homicide § 110 (2006) ("Under the 'imperfect self-defense' doctrine, the crime is
reduced from murder to voluntary manslaughter where a defendant had a genuine
but unreasonable fear of imminent peril from the victim, and killed the victim, or
where the slayer, although acting in self-defense, was not himself or herself free
from blame, as where he or she was the aggressor or used excessive force,
although without murderous intent." (footnotes omitted)). Even under that theory,
however, a charge on involuntary manslaughter would not be warranted. In State
v. Herrera, 315 P.3d 343, 352 (N.M. Ct. App. 2013), the court noted that if a jury
found the defendant used excessive force in response to any threat posed by the
victim, it would be appropriate for a jury to find him guilty of voluntary
manslaughter, rather than murder. The court observed that what is sometimes
called "imperfect self-defense" is a misleading term, as it is described as occurring
when a person uses excessive force while otherwise lawfully engaging in selfdefense. Id. The court stated the term is misleading because when a person kills
another while engaging in imperfect self-defense, the killing is not legally justified.
Id. Thus, it is unlawful. Rather, the concept simply presents an issue of mitigating
circumstances that may reduce murder to voluntary manslaughter. Id.
Heretofore, South Carolina has not expressly adopted the doctrine of
imperfect self-defense. See generally State v. Finley, 277 S.C. 548, 551, 290
S.E.2d 808, 809 (1982) (observing, in a case discussing the elements of selfdefense, that the theory of "imperfect self-defense," which reduces an offense from
murder to voluntary manslaughter, "is not the law in South Carolina").
In addition, Sams asserts it as a means to entitle him to a charge on
involuntary manslaughter. This Court has previously noted, however, that "[a]
claim of imperfect self-defense . . . has no application to involuntary
manslaughter." Douglas v. State, 332 S.C. 67, 75 n.4, 504 S.E.2d 307, 311 n.4
(1998). Moreover, the view taken in most treatises and jurisdictions that have
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discussed the imperfect self-defense doctrine is that it serves to reduce a charge of
murder to voluntary manslaughter (not involuntary manslaughter). Roy Moreland,
The Law of Homicide 93 (1952); 40 C.J.S. Homicide § 110 (2006); see also State v.
Faulkner, 483 A.2d 759 (Md. 1984) (stating self-defense is a complete defense to
either murder or manslaughter that results in the acquittal of the defendant,
whereas imperfect self-defense is not a complete defense, but is instead a factor in
mitigation that reduces murder to voluntary manslaughter).
Thus, even if this Court were to accept the doctrine of imperfect selfdefense, it is of no consequence to Sams's proceeding as it would, at most, entitle
him to an instruction on voluntary manslaughter, which he already received. See
United States v. Skinner, 667 F.2d 1306, 1209-10 (9th Cir. 1982) (holding a
defendant's assertion that he used excessive force in defending himself could
reduce a charge from murder to voluntary manslaughter, but not to involuntary
manslaughter); State v. Abeyta, 901 P.2d 164, 172-73 (N.M. 1995) (stating the use
of excessive force renders the action unlawful and the action cannot be deemed to
be a lawful act done in an unlawful manner as required by the involuntary
manslaughter statute), abrogated on other grounds by State v. Campos, 921 P.2d
1266 (N.M. 1996); see also State v. Chatman, 336 S.C. 149, 153, 519 S.E.2d 100,
102 (1999) ("Here, appellant was not acting lawfully, since he was engaged in an
assault and battery, unless he was acting in self-defense.").
Based on the foregoing, we conclude Sams was not entitled to an instruction
on involuntary manslaughter because, as found by the circuit court and the Court
of Appeals, Sams's actions did not fall within the range of conduct constituting
involuntary manslaughter in this state.
AFFIRMED.
TOAL, C.J., KITTREDGE and HEARN, JJ., concur. PLEICONES, J.,
dissenting in a separate opinion.

22

JUSTICE PLEICONES: I respectfully dissent. In my view, the trial court
erred in declining to give a charge on involuntary manslaughter and the Court
of Appeals erred in affirming that decision. I would reverse and remand for a
new trial.
Involuntary manslaughter is defined as the unintentional killing of another
without malice while engaged in either (1) the commission of some unlawful
act not amounting to a felony and not naturally tending to cause death or
great bodily harm, or (2) the doing of a lawful act with a reckless disregard
for the safety of others. State v. Tucker, 324 S.C. 155, 478 S.E.2d 260
(1996). In determining whether the evidence requires a charge on a lesser
included offense, the facts are viewed in a light most favorable to the
defendant. State v. Byrd, 323 S.C. 319, 321, 474 S.E.2d 430, 431 (1996). A
jury charge must be given if there is any evidence in the record to support the
charge. State v. Tucker, supra.
The majority holds that Sams was not entitled to an involuntary manslaughter
charge because there is no evidence that Frazier's death was unintentional. I
disagree. The majority states that Sams' testimony that he did not intend to
kill Frazier is "not singularly dispositive" of his entitlement to a charge for
involuntary manslaughter in this case. I agree that this statement, standing
alone, does not entitle Sams to such a charge. It is, however, some evidence
of one element of the offense of involuntary manslaughter, that is, that the
victim's death was unintentional. In addition, the circumstances under which
the death occurred are such that the jury could have concluded that it was not
Sams' intention to kill Frazier. Further, in determining the existence of
evidence of intent, I believe we err when we focus on whether the defendant
intended to commit the act which led to the victim's death, rather than on
whether he intended the consequence of his intentional act, that is, the
victim's death. As we have explained in defining involuntary manslaughter,
"Recklessness is a state of mind in which the actor is aware of his or her
conduct, yet consciously disregards a risk which his or her conduct is
creating." State v. Pittman, 373 S.C. 527, 571, 647 S.E.2d 144, 167 (2007)
(internal citation omitted).
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In my opinion, the facts of this case are more akin to those situations where a
struggle between the defendant and the victim led to the unintended death of
the victim. See e.g. State v. Light, 378 S.C. 641, 664 S.E.2d 465 (2008)
(holding that an involuntary manslaughter charge was appropriate where
defendant attempted to take gun from victim, and gun went off immediately
after defendant jerked it away from the victim); Tisdale v. State, 378 S.C.
122, 662 S.E.2d 410 (2008) (holding that an involuntary manslaughter charge
was warranted where defendant and victim fought for gun, and it “went off”
while still in victim's hands). In this case, Sams testified that he never
intended to hurt or kill Frazier, but rather that he sought merely to restrain
him until the police arrived. This is evidence from which a jury could find
the restraint was done with reckless disregard of Frazier's safety. In my
opinion, viewing the evidence in the light most favorable to Sams as we
must, an involuntary manslaughter charge was warranted in this case. State
v. Byrd, supra; State v. Tucker, supra.
Finally, I disagree that the jury could not find that Sams had acted lawfully
without also finding that he acted in self-defense. As we have repeatedly
held, a jury charge on both self-defense and involuntary manslaughter may be
given on the same record.4 While the majority suggests Sams would be
entitled to an involuntary manslaughter charge only under a theory of
imperfect self-defense, I find evidence in this record from which a jury could
find either self-defense or involuntary manslaughter.5
4

See State v. Crosby, 355 S.C. 47, 584 S.E.2d 110 (2003) (improper to hold that
any evidence of an intentional shooting negates evidence from which any other
inference may be drawn); Casey v. State, 305 S.C. 445, 409 S.E.2d 391 (1991)
(error by trial court in not charging involuntary manslaughter, even though the trial
court charged murder, voluntary manslaughter, accident, and self-defense).
It is true, as the majority states, that this Court in Douglas v. State, 332 S.C. 67,
75, 504 S.E.2d 307, 311 (1998) fn. 4, indicated that a claim of imperfect selfdefense has no application to involuntary manslaughter. Douglas cites McAninch,
The Criminal Law of South Carolina 163 (3rd Ed. 1996) as authority for this
proposition. In this passage, however, McAninch cites only State v. Finley, 277
S.C. 548, 290 S.E.2d 808 (1982) as rejecting imperfect self-defense as a means to
5
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For these reasons, I would reverse and remand for a new trial.

reduce a murder to manslaughter. In Finley, the defendant sought only a voluntary
manslaughter charge, not an involuntary manslaughter charge. In my opinion, it is
more accurate to say we have not yet decided whether imperfect self-defense can
support an instruction on involuntary manslaughter as Finley did not address that
issue.
25

The Supreme Court of South Carolina
Re: Amendments to Rule 407, South Carolina Appellate
Court Rules.
Appellate Case No. 2013-001610

ORDER

The South Carolina Bar has filed a petition to amend Rule 1.6 of the Rules of
Professional Conduct. We grant that portion of the Bar's petition requesting the
Court adopt the American Bar Association's amendments to Model Rule 1.6 and
the Comments to the rule. We also adopt the American Bar Association's
amendments to the comments to Model Rule 1.17.
Pursuant to Article V, § 4 of the South Carolina Constitution, Rules 1.6 and 1.17 of
the Rules of Professional Conduct are amended as set forth in the attachment to
this Order. The amendments are effective immediately.

s/ Jean H. Toal

C.J.

s/ Costa M. Pleicones

J.

s/ Donald W. Beatty

J.

s/ John W. Kittredge

J.

s/ Kaye G. Hearn

J.

Columbia, South Carolina
September 17, 2014
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Rule 1.6(b), RPC, Rule 407, SCACR, is amended by adding paragraph (8), which provides
as follows:

(8) to detect and resolve conflicts of interest arising from the lawyer's change of
employment or from changes in the composition or ownership of a firm, but only
if the revealed information would not compromise the attorney-client privilege or
otherwise prejudice the client.

The following Comments are added to Rule 1.6 as Comments 13 and 14, with the
remaining Comments renumbered accordingly:

Detection of Conflicts of Interest
[13] Paragraph (b)(8) recognizes that lawyers in different firms may
need to disclose limited information to each other to detect and
resolve conflicts of interest, such as when a lawyer is considering an
association with another firm, two or more firms are considering a
merger, or a lawyer is considering the purchase of a law practice. See
Rule 1.17, Comment [6]. Under these circumstances, lawyers and law
firms are permitted to disclose limited information, but only once
substantive discussions regarding the new relationship have occurred.
Any such disclosure should ordinarily include no more than the
identity of the persons and entities involved in a matter, a brief
summary of the general issues involved, and information about
whether the matter has terminated. Even this limited information,
however, should be disclosed only to the extent reasonably necessary
to detect and resolve conflicts of interest that might arise from the
possible new relationship. Moreover, the disclosure of any
information is prohibited if it would compromise the attorney-client
privilege or otherwise prejudice the client (e.g., the fact that a
corporate client is seeking advice on a corporate takeover that has not
been publicly announced; that a person has consulted a lawyer about
the possibility of divorce before the person's intentions are known to
the person's spouse; or that a person has consulted a lawyer about a
criminal investigation that has not led to a public charge). Under
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those circumstances, paragraph (a) prohibits disclosure unless the
client or former client gives informed consent. A lawyer's fiduciary
duty to the lawyer's firm may also govern a lawyer's conduct when
exploring an association with another firm and is beyond the scope of
these Rules.
[14] Any information disclosed pursuant to paragraph (b)(8) may be
used or further disclosed only to the extent necessary to detect and
resolve conflicts of interest. Paragraph (b)(8) does not restrict the use
of information acquired by means independent of any disclosure
pursuant to paragraph (b)(8). Paragraph (b)(8) also does not affect the
disclosure of information within a law firm when the disclosure is
otherwise authorized, see Comment [6], such as when a lawyer in a
firm discloses information to another lawyer in the same firm to detect
and resolve conflicts of interest that could arise in connection with
undertaking a new representation.

Comment 6 to Rule 1.17, RPC, Rule 407, SCACR, is amended to provide as follows:

[6] Negotiations between seller and prospective purchaser prior to disclosure of
information relating to a specific representation of an identifiable client no more
violate the confidentiality provisions of Rule 1.6 than do preliminary discussions
concerning the possible association of another lawyer or mergers between firms,
with respect to which client consent is not required. See Rule 1.6(b)(8).
Providing the purchaser access to detailed information relating to the
representation, such as the client's file, however, requires client consent. The
Rule provides that before such information can be disclosed by the seller to the
purchaser regarding an active client, the client must be given actual written notice
of the contemplated sale, including the identity of the purchaser, and must be told
that the decision to consent or make other arrangements must be made within 90
days. If nothing is heard from the active client within that time, consent to the
sale is presumed.
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