
THE STATE OF SOUTH CAROLINA 

IN THE SUPREME COURT 
_____________________ 

 
IN THE ORIGINAL JURISDICTION OF THE SUPREME COURT 

____________________ 
 

South Carolina Association of School Administrators .......................................... Plaintiffs, 
 

v. 
 
The Honorable Mark Sanford, in his official capacity  
as the Governor of the State of South Carolina, and  
The Honorable Jim Rex, in his official capacity as the  
State Superintendent of Education of South Carolina ....................................... Defendants. 
 

____________________ 
 

ANSWER 
____________________ 

 
 Co-Defendant Jim Rex, State Superintendent of Education (hereinafter “Superintendent 

Rex”), hereby responds to the Complaint of Plaintiff, the South Carolina Association of School 

Administrators, in accordance with the numbered paragraphs thereof, as follows: 

General Allegations 
 

1. Superintendent Rex admits paragraph 1. 

2. Superintendent Rex admits paragraph 2. 

3. Superintendent Rex admits paragraph 3. 

4. Superintendent Rex admits paragraph 4. 

5. Superintendent Rex admits paragraph 5. 

6. Superintendent Rex admits paragraph 6. 

7. Superintendent Rex admits paragraph 7. 

8. Superintendent Rex admits paragraph 8. 



9. Superintendent Rex admits paragraph 9. 

10. Superintendent Rex admits paragraph 10. 

11. Superintendent Rex admits paragraph 11 as an accurate statement of the American 

Recovery and Reinvestment Act of 2009 (hereinafter “ARRA”); however, 

Superintendent Rex asserts that § 14012 of the ARRA includes a waiver provision for 

a state’s failure to meet the maintenance of effort provision in § 14005. 

Superintendent Rex prepared the waiver document and submitted such to the 

Defendant Governor Sanford and to the best of his knowledge and belief South 

Carolina qualifies for the maintenance of effort waiver. 

12. Superintendent Rex admits paragraph 12. 

13. Superintendent Rex admits paragraph 13. 

14. Superintendent Rex admits paragraph 14. 

15. Superintendent Rex admits paragraph 15. Superintendent Rex submitted a copy of the 

completed application to the Governor via facsimile on May 23, 2009, and via hand 

delivery on May 26, 2009 (Attachment). Superintendent Rex and his staff at the 

South Carolina Department of Education worked with members of the General 

Assembly and its staff, the Office of State Budget, and the Commission on Higher 

Education in assembling the required documentation for the application.  

16. Superintendent Rex admits paragraph 16. 

17. Superintendent Rex admits paragraph 17. 



FOR A FIRST CLAIM 
Declaratory Judgment and Appropriate Relief 

 

18. Superintendent Rex incorporates by reference herein his responses to paragraphs 1 

through 17 of the Complaint. 

19. Superintendent Rex admits paragraph 19. 

20. Superintendent Rex admits paragraph 20. 

21. Superintendent Rex admits paragraph 21. 

22. Superintendent Rex agrees with Plaintiff’s statement of the law in paragraph 22.  

23. Superintendent Rex agrees with Plaintiff’s statement of the law in paragraph 23.  

24. Admitted in part and denied in part.  Superintendent Rex admits Plaintiff seeks a 

declaratory judgment; however, he is without knowledge or information sufficient to 

form a belief as to the truth of the remaining allegations of paragraph 24, and 

therefore denies same. 

FOR A SECOND CLAIM 
Writ of Mandamus 

 

25. Superintendent Rex incorporates by reference herein his responses to paragraphs 18 

through 24 of the complaint. 

26. Superintendent Rex concurs with this prayer of relief expressed in paragraph 26 and 

joins in asking the Court and agrees with Plaintiff’s statement of the law with regard 

to the rights of the courts to compel ministerial acts by the Governor. 

27. Superintendent Rex agrees with Plaintiff’s statement of the law in paragraph 27. 

28. Superintendent Rex agrees with Plaintiff’s statement of the law in paragraph 28. 

29. Superintendent Rex agrees with Plaintiff’s statement of the law in paragraph 29. 



30. Superintendent Rex admits paragraph 30. Superintendent Rex submitted a copy of the 

completed application to the Governor via facsimile on May 23, 2009, and via hand 

delivery on May 26, 2009. Superintendent Rex and his staff at the South Carolina 

Department of Education worked with members of the General Assembly and its 

staff, the Office of State Budget, and the Commission on Higher Education in 

assembling the required document for the application.  

31. Superintendent Rex is without knowledge or information sufficient to form a belief as 

to the truth of the allegation of paragraph 31, and therefore denies same. 

32. Superintendent Rex is without knowledge or information sufficient to form a belief as 

to the truth of the allegation of paragraph 32, and therefore denies same. 

33. Superintendent Rex concurs with this prayer of relief expressed in paragraph 33. 

FOR A THIRD CLAIM 
Further Declaratory Relief 

 

34. Superintendent Rex incorporates by reference herein his responses to paragraphs 25 

through 33 of the complaint. 

35. Admitted in part and denied in part.  Superintendent Rex admits only that he is ready 

to take all ancillary steps necessary to perfect the application and receive funds, and 

will make the application if the Court declares that he has a right to do so. In addition, 

the application, as prepared by the United States Education Department, allows for 

the application to be signed by “Governor or Authorized Representative of the 

Governor.” (Part 1: Application Cover Sheet; OMB Form Number 1810-0690). 

Superintendent Rex stands ready to “take all actions necessary. . . to assist the 

Governor” as required by the Appropriations Act, up to and including signing the 



application as an “authorized representative of the Governor” if the Court so declares. 

The remaining allegations of paragraph 35 are denied. 

36. Superintendent Rex is without sufficient knowledge or information sufficient to form 

a belief as to the truth of the allegation of paragraph 36, and therefore denies same. 

For An Affirmative Defense 

37. Section 1607 of the ARRA provides for two separate methods for states to draw down 

ARRA funds. 

38. Section 1607(a) allows for certification by the Governor. It states, “Not later than 45 

days after the date of enactment of this Act, for funds provided any State or agency 

thereof, the Governor of the State shall certify that: (1) the State will request and use 

funds provided by this Act; and (2) the funds will be used to create jobs and promote 

economic growth.”   

39. Section 1607(b) provides for acceptance by the State legislature if the governor fails 

to accept funds. That section states, “If funds provided to any State in any division of 

this Act are not accepted for use by the Governor, then acceptance by the State 

legislature by means of the adoption of a concurrent resolution, shall be sufficient to 

provide funding to such State.” 

40. In his certification letter dated April 3, 2009, Governor Sanford certified he would 

accept funds per § 1607, but stated “this letter in no way represents an application for 

State Fiscal Stabilization Funds.” 

41. In other public statements, the Governor has stated he will not apply for SFSF funds 

if the Legislature does not use the funds to reduce State debt. 

42. The Legislature’s final budget did not include debt reduction. 



43. On May 14, 2009, the South Carolina General Assembly passed Senate Bill 577, a 

concurrent resolution, which states in pertinent part:  

Be it resolved by the Senate, the House of Representatives concurring:  

That the South Carolina General Assembly, pursuant to HR-1 of 2009, the 
American Recovery and Reinvestment Act of 2009, accepts the use of 
federal stimulus funds provided to this State if the Governor of South 
Carolina within the required forty-five day period fails to certify that he 
will request and use these funds for this State and to create jobs and 
promote economic growth.  

Be it further resolved that the South Carolina General Assembly further 
declares that the manner of distribution of these funds shall be as 
stipulated in this resolution.  

Be it further resolved that a copy of this resolution be forwarded to the 
United States Senate, the United States House of Representatives, and to 
each member of the South Carolina Congressional Delegation.  

44. Superintendent Rex asserts that § 1607(b) of the ARRA is not inconsistent with § 

1607(a) but the sections must be read in total with the ARRA. 

45. The ARRA does not provide discretionary authority with the Governor of South 

Carolina where under State law such discretionary authority does not exist. 

46. Section 14005 of the ARRA, which addresses the State Application for the Fiscal 

Stabilization Funds, states, “The Governor of a State desiring to receive the allocation 

under § 14001 shall submit an application at such time and in such manner, and 

containing such information as the Secretary may reasonably require.”  

47. Section 14005 of the ARRA does not create discretionary authority of the Governor, 

it simply provides that the Governor shall provide the administrative or ministerial 

function of applying for the funds, while acknowledging that the “State” has the 

authority to decide to draw down funds, in a manner established by state law. 



48. Sections 1607 and 14005 of the ARRA do not change state law but should be read 

within the context of the division of authority as set forth in state law. 

49. Section 1607(b) allows the General Assembly to accept funds in cases where the 

Governor fails to apply. 

50. Section 1607(b) is consistent with State and federal constitutional law. 

51. Superintendent Rex pleads that the Court declare that Senate Bill 577 provides the 

authority for State Fiscal Stabilization Funds to flow to South Carolina. 

52. All allegations herein not admitted are therefore denied. 

PRAYER FOR RELIEF 

 WHEREFORE, Superintendent Rex request the Court to declare that he as 

Superintendent of Education has complied with the law in providing the completed application to 

Governor Sanford and that the Court order such other and further relief as is just and proper. 

 Respectfully submitted: 

 

 By: ______________________________ 
 Shelly Bezanson Kelly 
 Karla McLawhorn Hawkins 
 Barbara A. Drayton 
 Wendy Bergfeldt Cartledge 
 
 South Carolina Department of Education 
 1429 Senate Street, Suite 1015 
 Columbia, SC 29201 
 (803) 734-8783 
 
 Attorneys for Co-Defendant Jim Rex  
 State Superintendent of Education  
 
 
May _____, 2009 
Columbia, South Carolina 



 

 

 

 

 

 

 

 

 

 

ATTACHMENT 



 
 
       

May 22, 2009 
 
 
The Honorable Mark Sanford 
Governor, State of South Carolina  
Post Office Box 12267 
Columbia, SC 29211 
 
Dear Governor Sanford: 
 
 This letter is in reference to the Application of Initial Funding under the State Fiscal Stabilization Fund 
(SFSF) pursuant to the American Recovery and Reinvestment Act (ARRA). In an effort to facilitate the completion 
of the SFSF application, I am enclosing a draft application prepared by the South Carolina Department of Education 
(SCDE).   
 
 With regard to Part One (Application Cover Sheet), I endorsed a statement of support that the SCDE will 
cooperate with you in the implementation of the SFSF program. In accordance with Part Two (Education Reform 
Assurances), the SCDE assures on behalf of our state, it will uphold the ARRA’s principle of improving student 
achievement through school improvement and reform. The SCDE confirms that data described in Appendix B of the 
SFSF application for the education reform assurances–Achieving Equity in Teacher Distribution, Improving 
Collection and Use of Data, Improving Standards, and Supporting Struggling Schools are the most current available 
baseline data for these areas.  Additionally, the draft application contains an assurance for Part Four, Section A 
(Maintenance–of–Effort), as it pertains to state support for elementary and secondary education and maintenance–
of–effort baseline data for Part Four, Section C.  Also enclosed is data for Part Five, Section A (State Uses of the 
Education Stabilization Fund).  Please note, you may wish to confirm SCDE’s data for Parts Four and Five of the 
application with the Office of State Budget 
 
 If I can provide additional information or further assistance to facilitate this process, please do not hesitate 
to contact me. 
 
      Sincerely, 
 
 
 
      Jim Rex 
      State Superintendent of Education 
 
cc:  The Honorable André Bauer, President of the Senate & Lt. Governor, State of SC 
       The Honorable Robert W. Harrell, Speaker of the House, SC House of    
       Representatives (via e-mail) 
       The Honorable Daniel T. Cooper, Chairman of the House Ways & Means Committee 
       SC House of Representatives (via e-mail) 
       The Honorable Hugh K. Leatherman, Sr., Chair, Senate Finance Committee, SC  
       Senate (via e-mail) 
       The Honorable Glenn McConnell, President Pro Tempore, SC Senate (via e-mail) 
 
Enclosure: 



Note Regarding Application 
 
 
 

This application was prepared with information available to the South Carolina Department of Education 

(SCDE). The SCDE staff has been working closely with members of the Office of State Budget and the 

Commission on Higher Education to verify the information provided. However, the Governor may wish 

to have the Commission on Higher Education and the Office of State Budget review the application prior 

to final submission.  

 
 



The following items appear only in a “pdf” format. 
 
 
 
Letter to The Honorable Mark Sanford 
Note Regarding Application 
Application for Initial Funding under the State Fiscal Stabilization Fund Program 

Request for Waiver of the Maintenance-of-Effort (MOE) Requirements Governing the 
State Fiscal Stabilization Fund Program 

Attachment to the SFSF Application 
 Attachment A 
 Attachment B 
 Attachment C 



THE STATE OF SOUTH CAROLINA 
IN THE SUPREME COURT 

_____________________ 
 

IN THE ORIGINAL JURISDICTION OF THE SUPREME COURT 
____________________ 

 
South Carolina Association of School Administrators ...................................................... Petitioner, 
 

v. 
 
The Honorable Mark Sanford, in his official capacity  
as the Governor of the State of South Carolina, and  
The Honorable Jim Rex, in his official capacity as the  
State Superintendent of Education of South Carolina................................................... Respondents. 

       
 

PROOF OF SERVICE 
       

 
 The undersigned hereby certifies that he/she has served the forgoing RETURN PETITION FOR 
ORIGINAL JURISDICTION and ANSWER pursuant to Rule 229, SCACR and Rule 4(d)(5), SCRCP, 
upon: 
 
    South Carolina Association of School Administrators 
    Childs and Halligan, PA 
    The Tower at 1301 Gervais Street, Suite 900 
    Columbia, SC 29201 
 
    The Honorable Governor Mark Sanford 
    Office of the Governor 
    State House, 1st Floor 
    Columbia, SC 29201 
 
    The Honorable Henry McMaster 
    Attorney General, State of South Carolina  
    1000 Assembly Street, Room 319 
    Columbia, SC 29201 
 
As shown in the attached affidavits. 
 
This ___ day of May, 2009. 
 
            
      SC Department of Education 
      1429 Senate Street 
      Columbia, SC 29201 
      (803) 734-8783 



THE STATE OF SOUTH CAROLINA 
IN THE SUPREME COURT 

_____________________ 
 

IN THE ORIGINAL JURISDICTION OF THE SUPREME COURT 
____________________ 

 
South Carolina Association of School Administrators ......................................... Petitioner, 
 

v. 
 
The Honorable Mark Sanford, in his official capacity  
as the Governor of the State of South Carolina, and  
The Honorable Jim Rex, in his official capacity as the  
State Superintendent of Education of South Carolina ..................................... Respondents. 

       
 

PROOF OF SERVICE 
       

 
 The undersigned hereby certifies that he/she has served the forgoing RETURN FOR 
ORIGINAL JURISDICTION and ANSWER pursuant to Rule 229, SCACR and Rule 4(d)(5), 
SCRCP, upon: 
 
    The Honorable Governor Mark Sanford 
    Office of the Governor 
    State House, 1st Floor 
    Columbia, SC 29201 
 
     
 
This ___ day of May, 2009. 
 
 
            
      SC Department of Education 
      1429 Senate Street 
      Columbia, SC 29201 
      (803) 734-8783 



THE STATE OF SOUTH CAROLINA 
IN THE SUPREME COURT 

_____________________ 
 

IN THE ORIGINAL JURISDICTION OF THE SUPREME COURT 
____________________ 

 
South Carolina Association of School Administrators ......................................... Petitioner, 
 

v. 
 
The Honorable Mark Sanford, in his official capacity  
as the Governor of the State of South Carolina, and  
The Honorable Jim Rex, in his official capacity as the  
State Superintendent of Education of South Carolina ..................................... Respondents. 

       
 

AFFIDAVIT OF SERVICE 
       

 
 Personally appeared before me __________________________, who being first duly sworn, 

deposes and says as follows: 

1. I am employed with the S.C., Department of Education. 

2. I attest that I served by hand delivery the RETURN TO THE PETITION FOR 

ORIGINAL JURISDICTION AND ANSWER in the above-captioned lawsuit to 

______________________________ in the Office of the Governor, State House, 1st Floor, Columbia, SC 

29201 at ______ a.m. on Tuesday, May 26, 2009. 

AFFIANT FURTHER SAYETH NAUGHT 

          
    Noelle Redd 
 

SWORN TO BEFORE ME THIS ____ 
DAY OF May, 2009 
 
 
       
NOTARY PUBLIC FOR SOUTH CAROLINA 
 
My commission expires:      

 



THE STATE OF SOUTH CAROLINA 
IN THE SUPREME COURT 

_____________________ 
 

IN THE ORIGINAL JURISDICTION OF THE SUPREME COURT 
____________________ 

 
South Carolina Association of School Administrators ......................................... Petitioner, 
 

v. 
 
The Honorable Mark Sanford, in his official capacity  
as the Governor of the State of South Carolina, and  
The Honorable Jim Rex, in his official capacity as the  
State Superintendent of Education of South Carolina ..................................... Respondents. 

       
 

PROOF OF SERVICE 
       

 
 The undersigned hereby certifies that he/she has served the forgoing RETURN FOR 
ORIGINAL JURISDICTION and ANSWER pursuant to Rule 229, SCACR and Rule 4(d)(5), 
SCRCP, upon: 
 
    The Honorable Henry McMaster 
    Attorney General, State of South Carolina  
    1000 Assembly Street, Room 319 
    Columbia, SC 29201 
     
 
This ___ day of May, 2009. 
 
 
            
      SC Department of Education 
      1429 Senate Street 
      Columbia, SC 29201 
      (803) 734-8783 



THE STATE OF SOUTH CAROLINA 
IN THE SUPREME COURT 

_____________________ 
 

IN THE ORIGINAL JURISDICTION OF THE SUPREME COURT 
____________________ 

 
South Carolina Association of School Administrators ......................................... Petitioner, 
 

v. 
 
The Honorable Mark Sanford, in his official capacity  
as the Governor of the State of South Carolina, and  
The Honorable Jim Rex, in his official capacity as the  
State Superintendent of Education of South Carolina ..................................... Respondents. 

       
 

AFFIDAVIT OF SERVICE 
       

 
 Personally appeared before me __________________________, who being first duly sworn, 

deposes and says as follows: 

3. I am employed with the S.C., Department of Education. 

4. I attest that I served by hand delivery the RETURN TO THE PETITION FOR 

ORIGINAL JURISDICTION AND ANSWER in the above-captioned lawsuit to 

______________________________ in the Office of Attorney General, 1000 Assembly Street, Room 

319, Columbia, SC 29201 at ______ a.m. on Tuesday, May 26, 2009. 

AFFIANT FURTHER SAYETH NAUGHT 

          
    Noelle Redd 
 

SWORN TO BEFORE ME THIS ____ 
DAY OF May, 2009 
 
 
       
NOTARY PUBLIC FOR SOUTH CAROLINA 
 
My commission expires:      



THE STATE OF SOUTH CAROLINA 
IN THE SUPREME COURT 

_____________________ 
 

IN THE ORIGINAL JURISDICTION OF THE SUPREME COURT 
____________________ 

 
South Carolina Association of School Administrators ......................................... Petitioner, 
 

v. 
 
The Honorable Mark Sanford, in his official capacity  
as the Governor of the State of South Carolina, and  
The Honorable Jim Rex, in his official capacity as the  
State Superintendent of Education of South Carolina ..................................... Respondents. 

       
 

PROOF OF SERVICE 
       

 
 The undersigned hereby certifies that he/she has served the forgoing RETURN FOR 
ORIGINAL JURISDICTION and ANSWER pursuant to Rule 229, SCACR and Rule 4(d)(5), 
SCRCP, upon: 
 
    South Carolina Association of School Administrators 
    Childs and Halligan, PA 
    The Tower at 1301 Gervais Street, Suite 900 
    Columbia, SC 29211 
 
     
 
This ___ day of May, 2009. 
 
 
            
      SC Department of Education 
      1429 Senate Street 
      Columbia, SC 29201 
      (803) 734-8783 



THE STATE OF SOUTH CAROLINA 
IN THE SUPREME COURT 

_____________________ 
 

IN THE ORIGINAL JURISDICTION OF THE SUPREME COURT 
____________________ 

 
South Carolina Association of School Administrators ......................................... Petitioner, 
 

v. 
 
The Honorable Mark Sanford, in his official capacity  
as the Governor of the State of South Carolina, and  
The Honorable Jim Rex, in his official capacity as the  
State Superintendent of Education of South Carolina ..................................... Respondents. 

       
 

AFFIDAVIT OF SERVICE 
       

 
 Personally appeared before me __________________________, who being first duly sworn, 

deposes and says as follows: 

5. I am employed with the S.C., Department of Education. 

6. I attest that I served by hand delivery the RETURN TO THE PETITION FOR 

ORIGINAL JURISDICTION AND ANSWER in the above-captioned lawsuit to 

______________________________ in the law firm of Childs & Halligan, The Towers at 1301 Gervais 

Street, Suite 900, Columbia, SC 29201 at ______ a.m. on Tuesday, May 26, 2009. 

AFFIANT FURTHER SAYETH NAUGHT 

          
    Noelle Redd 
 

SWORN TO BEFORE ME THIS ____ 
DAY OF May, 2009 
 
 
       
NOTARY PUBLIC FOR SOUTH CAROLINA 
 
My commission expires:      

 


































































